


B & P «rDJ> s CO

San Hrancisco

Law^ Lribrary
ISo.

Pr-esented by

EXTRACT FROM BY-LAW^S.

Section 9. No book shall, at any time, be taken
from the Library Room to any other place than to

some court room of a Court of Record, State or Fed-
eral, in the City of San Francisco, or to the Chambers
of a Judge of such Court of Record, and then only upon
the accountable receipt ( f some person entitled to the
use of the Library. Every such book so taken from
the Library, shall be returned on the same day, and in

default of such return the party taking the same shall

be suspended from all use and privilegos of the
Library until the return of the book or full compensa-
tion is made therefor to the satisfaction of the
Trustees.

Sec. 11. No books shall have the leaves folded
down, or be marked, dog-eared, or otherwise soiled,

defaced or injured. A party violating ^his i rovision,

shall be liable to pay a sum not exceerjing the value
of the book, or to replace the volume ^y a new one, at

the discretion of the Trustees or Executiv Commit-
tee, and shall be liable to be suspended from all use
of the Library till any order of the Trustees or Execu-
tive Committee in the premises shall be fully complied
with to the satisfaction of such Trustees or Executive
Committee.



Digitized by the Internet Archive

in 2010 with funding from

Public.Resource.org and Law.Gov

http://www.archive.org/details/govuscourtsca9briefs0732









^ No. 2122

flitrrmt Qlourt af Kppmh

PACIFIC MANIFOLDING BOOK COMPANY, and

PACIFIC BURT COMPANY, LIMITED,
Appellants,

vs.

ALEXANDER LEVISON and LEVISON PRINTING
COMPANY,

Appellees.

©ranarnpt nf l^rori.

Ilpott Appeal frnm tti? Ittttpb i'tatfa Btstrirt Qlourt for tl|?

Nflrtl)0rn iBtatnrt nt Qlalifonita, i'^rnnlJ iimatott.

Ff lh:
APR 3 1912

FiLMEP. Bros. Co. Print. 330 Jackson St., S. K.. Cal.





c^r),

. /.-^





No. 2122

dtrrmt (Eanxt af Kppmls

PACIFIC xMANIFOLDING BGOK COMPANY, and

PACIFIC BURT COMPANY, LLMITED,
Appellants,

vs.

ALEXANDER LEVISON and LEVISON PRINTING
COMPANY,

Appellees.

Olransrnpt of l^tmvh.

Upon Appeal from t^t llttit^Ji i^tatra itstrtrt (Eourt for 1I|J

Nortljern itatrtrt of Olaliforma, i>?ronb itmston.

FiLMER Bros. Co. Print. 330 Jackson St.. S. K.. Cal.





INDEX OF PRINTED TRANSCRIPT OF
RECORD.

[Clerk's Note: When deemed likely to be of an important nature,

errors or doubtful matters appearing in the original certified record are

printed literally in italic; and, likewise, cancelled matter appearing in

the original certified record is printed and cancelled herein accord-

ingly. When possible, an omission from the text is indicated by

printing in italic the two words between which the omission seems

to occur. Title heads inserted by the Clerk are enclosed within

brackets.]

Page

Additional Affidavit of Alexander Levison in Re-

buttal on Motion for Injunction 162

Addresses and Names of Attorneys 1

Affidavit of James Bengough 53

Affidavit of James Bengough 52

Affidavit of Walter F. Blake 66

Affidavit of Horace P. Brown 89

Affidavit of Charles H. Duell 67

Affidavit of Walter Grreig 34

Affidavit of Walter Greig 49

Affidavit of Bernard Hano 66

Affidavit of Philip Hano 63

Affidavit of George C. Henning 29

Affidavit of John McEwan 64

Affidavit of Albert F. Nathan 75

Affidavit of Albert F. Nathan 80

Affidavit of Edward K. Whitmore 54

Affidavit of Theodore Berling for Use in the

Above-entitled Suit About to be Brought in

the Above-entitled Court 23

Affidavit of Theodore Berling on Behalf of Com-

plainants in Rebuttal on Motion for Pre-

liminary Injunction 155



ii Pacific Manifolding Book Company et al.

Index. Page

Affidavit of Walter F. Blake and Copy of Bin-

ner-Levison Correspondence 115

Affidavit of Frank Hospodarsky on Behalf of

Complainants in Rebuttal on Motion for

Preliminary Injunction 159

Affida^dt of Alexander Levison for Use in the

Above-entitled Suit About to be Brought in

the Above-entitled Court 15

Affidavit of Harry Levison on Behalf of Com-

plainants in Rebuttal on Motion for Pre-

liminary Injunction 151

Affidavit of Paul W. Shattuck on Behalf of

Complainants in Rebuttal on Motion for

Preliminary Injunction 157

Affidavits of Alexander Levison on Behalf of

Complainants in Rebuttal on Motion for

Preliminary Injunction 127

Assignment of Errors 170

Bill of Complaint 3

Bond on Appeal 172

Certificate of Clerk U. S. District Court to Rec-

ord on Appeal 176

Citation 177

Complaint, Bill of 3

DEPOSITIONS ON BEHALF OF COM-
PLAINANTS :

BROWN, HORACE P 100

Cross-examination 113

KITCHEN, JOHN, JR 91

MURDOCK, CHARLES A 94



vs. Alexander Levison et al. iii

Index. Page

EXHIBITS:
Complainants' Exhibit—Levison Patent in

Suit 179

Defendants' Exhibit—Bengough Patent. . . 209

Defendants' Exhibit—Brown Patent 227

Defendants' Exhibit—Doughty Patent 231

Defendants' Exhibit—English Patent 219

Defendants' Exhibit—Gibbs Patent 191

Defendants' Exhibit—Levison Original

Patent 183

Defendants' Exhibit—Lowe Patent 223

Defendants' Exhibit—McDonald Patent

467582 199

Defendants' Exhibit—McDonald Patent

469748 205

Defendants' Exhibit—O 'Hara Patent 235

Defendants' Exhibit—Pardee Patent 195

Defendants' Exhibit—Southard Patent 187

Defendants' Exhibit—Wende Patent 213

Names and Addresses of Attorneys 1

Notice and Copies of Affidavits to be Read on

Behalf of Defendants at Hearing of Motion

for Preliminary Injunction 28

Notice of Motion for Preliminary Injunction. . 26

Order Allowing Appeal and Fixing Amount of

Bond on Appeal 171

Order Allowing Withdrawal of Original Ex-

hibits 175

Order Granting Injunction Pendente Lite 164

Petition for Appeal to the United States Circuit



iv Pacific Manifolding Book Company et al.

Index. Page

Court of Appeals for the Ninth Judicial

Circuit 168

Stipulation Under Rule 23 1

Subpoena ad Respondendum 12'

Undertaking on Preliminary Injunction 165

Writ of Injunction 166



Names and Addresses of Attorneys.

CARLOS G. WHITE, Esq., 957 Broadway, Oak-

land, California, and

DUELL, WARFIELD & DUELL, 2 Rector Street,

New York, N. Y.,

Solicitors for Appellants.

MILLER & WHITE, Crocker Building, San Fran-

cisco, California,

Solicitors for Appellees.

In the United States Circuit Court of Appeals for

the Ninth Circuit.

IN EQUITY.

PACIFIC MANIFOLDING BOOK COMPANY
and PACIFIC BURT COMPANY, Limited,

Appellants,

vs.

ALEXANDER LEVISON and LEVISON PRINT-

ING COMPANY,
Appellees.

Stipulation (Under Rule 23).

It is hereby stipulated that the printing or incorpo-

rating into the Transcript of Record on Appeal of

the defendants' Answer and of the Replication and

of the several exhibits in this cause may be dispensed

with, except as hereinafter specified, and that the

title of the court and cause may in every instance,

except the first, be dispensed with.

It is further stipulated that there shall be incorpo-

rated into the said Transcript the "Levison Grig-
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inal Patent," the "Levison Re-issued Patent," the

*' Southard Patent," and that such other patents as

are exhibits herein, and of which the Clerk may be

furnished with thirty copies, may also be included in

the Transcript.

JOHN H. MILLER,
WM. K. WHITE,

Solicitors for Appellees.

DUELL, WARFIELD & DUELL,
CARLOS G. WHITE,

Solicitors for Appellants.

[Endorsed]: No. 2122. United States Circuit

Court of Appeals for the Ninth Circuit. In Equity.

Pacific Manifolding Book Company and Pacific

Burt Company, Limited, Appellants, vs. Alexander

Levison and Levison Printing Company, Appellees.

Stipulation (Under Rule 23). Filed Apr. 6, 1912.

P. D. Monckton,- Clerk.

In the District Court of the United States for the

Northern District of California, Second Divi-

sion.

ALEXANDER LEVISON and LEVISON PRINT-
ING COMPANY,

Complainants,

V8.

PACIFIC MANIFOLDING BOOK COMPANY
and PACIFIC BURT COMPANY, LTD.,

Defendants.



vs. Alexander Levison et al. 3

Bill of Complaint.

To the Honorable, the Judges of the District Court

of the United States for the Northern Dis-

trict of California, Second Division, Sitting in

Chancery

:

Alexander Levison, of the City and County of San

Francisco, State of California, and a citizen of the

State of California, and Levison Printing Company,

a corporation organized and existing under the laws

of the State of California, and having its principal

place of business in the said City and County of San

Francisco, in said State, complainants, bring this

their bill of complaint against Pacific Manifolding

Book Company, a corporation organized and exist-

ing under and by virtue of the laws of the State of

Nevada and having its principal place of business in

said State of Nevada, and Pacific Burt Company,

Ltd., a corporation, organized under the laws of the

Dominion of Canada, defendants, and thereupon

your orators complain and say:

1. That at all the times hereinafter mentioned

your orator Alexander Levison was and still is a resi-

dent of the City and County of San Francisco, State

of California, and a [1*] citizen of said State;

that ever since November 6, 1905, your orator Levi-

son Printing Company has been and still is a corpo-

ration organized and existing under the laws of said

State of California, and having its principal place

of business at said City and County of San Francisco

in said State ; that, as your orators are informed and

^Page-number appearing at foot of page of original certified Record.
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believe, for more than six months last past defend-

ant, Pacific Manifolding Book Company, was and

still is a corporation organized and existing under

and by virtue of the laws of the State of Nevada, and

Pacific Burt Company, Ltd., was and still is a corpo-

ration organized under the laws of the Dominion of

Canada, and each having a regular and established

place of business within the Northern District of

California with an agent in charge thereof.

2. That heretofore, to wit, prior to the third day

of December, A. D. 1901, your orator Alexander

Levison was the original and first inventor of a cer-

tain new and useful improvement in manifold books,

a more particular description of which will be found

in reissued letters patent which were issued for said

invention as hereinafter alleged, and to which spe-

cial reference is hereby made, and which by such ref-

erence are made a part hereof ; that the said improve-

ment was a new and useful invention not known to

or used by others in this country before his inven-

tion or discovery thereof and not patented or de-

scribed in any printed publication in this or any for-

eign country before his invention and discovery

thereof, or more than two years prior to his applica-

tion for a patent therefor, and not in public use or

on sale in this country for more than two years prior

to the application for a patent therefor, and not pat-

ented or caused to be patented by your said orator

or his legal representatives or assigns in any foreign

country upon an application [2] filed more than

seven months prior to the filing of his application in

this country, and not abandoned.
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3. And 3'our orators further show unto your

Honors that said Alexander Levison did on the third

day of December, A. D. 1901, duly and regularly

make and file in the Patent Office of the United

States an application in writing praying for the is-

suance io him of letters patent of the United States

for said invention, and that such proceedings were

duly and regularly had and taken in the matter of

said application that thereafter, to wit, on February

25, A. D. 1902, letters patent of the United States

for said invention, numbered 694,103, bearing date

February 25, 1902, Avere duly and regularly granted,

issued and delivered by the Government of the

United States to your said orator, Alexander Levi-

son, whereby there was granted and secured to him,

his heirs and assigns, for the full term of seventeen

years from said last-named day, the sole and exclu-

sive right, liberty and privilege to make, use and

vend the said invention throughout the United States

of America and the Territories thereof.

4. That said letters patent were issued in due

form of law in the name of the United States, under

the seal of the Patent Office of the United States,

and signed by the Secretary of the Interior of the

United States, and countersigned by the Commis-

sioner of Patents of the United States, as will more

fully appear from said letters patent themselves, and

that prior to the issuance of said letters patent all

proceedings w^ere had and taken which w^ere required

by law to be had and taken prior to the issuance of

letters patent for new and useful inventions.

5. And your orators further show unto your
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Honors that the said letters patent were inoperative

by reason of a defective and insufficient specification,

and that the error through which said specification

was defective and insufficient [3] arose by inad-

vertence, accident and mistake, and without any

fraudulent or deceptive intention on the part of your

said orator, Alexander Levison ; that within a reason-

able time after the discover}^ of said error and de-

fect, to wit, on March thirteenth, A. D. 1902, your

said orator, for a good and lawful cause, as afore-

said, duly surrendered the said letters patent to the

Commissioner of Patents of the United States, and

on said last-named day filed his application in the

Patent Office of the United States, praying that said

letters patent might be reissued for the purpose of

curing and remedying said error and -mistake; that

such proceedings were thereafter duly and regularly

had and taken in the matter of said application for

reissued letters patent, that on July 1, A. D. 1902,

the said Commissioner of Patents did cause a new

patent for the same invention and in accordance with

the corrected specification, and numbered 12,005, to

be granted, issued and delivered by the Government

of the United States to your orator, Alexander Levi-

son, whereby there was granted and secured to him,

his heirs and assigns, for the full term of seventeen

years from said 25th day of February, 1902, the sole

and exclusive right, liberty and privilege to make,

use and vend the said invention throughout the

United States of America and the territories thereof.

6. That said reissued letters patent, No. 12,005,

were granted and issued in due form of law, in the



vs. Alexander Levison et al. 7

name of the United States under the seal of the

Patent Office of the United States, and signed by the

Commissioner of Patents of the United States, as

will more fully appear from said reissued letters pat-

ent themselves, which are ready in court to be pro-

duced by your orator, or a duly authenticated copy

thereof. [4]

7. That prior to the issuance of said reissued let-

ters patent, No. 12,005 on July 1, 1902, all proceed-

ings were had and taken which were required to be

had and taken prior to reissuing an}^ letters patent

for new and useful inventions, and ever since the is-

suance of said reissued letters patent your orator,

Alexander Levison, has been and now is the sole

owner and holder of the same.

8. That on or about the 1st day of October, 1906,

your orator Alexander Levison did grant to your

orator Levison Printing Company an exclusive

license to manufacture and sell within the State of

California the device described in and claimed by

said reissued letters patent and ever since said date

your orator Levison Printing Company has been and

now is the owner and holder of said license and the

rights, and privileges thereby granted.

9. That the said invention protected by said re-

issued letters patent is of great value, and has been

extensively practiced by your orators, and upon each

and every one of the manifold books, used and sold

by your orators, or either of them, made in accord-

ance with said reissued letters patent and embodying

the invention thereby patented, the word "patented,"

together with the date and number of said reissued
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letters patent, has been marked and stamped, thereby

notifying the public of the same.

10. And your orators further show unto your

Honors that in a suit in equity under said reissued

letters patent for the infringement of the same,

brought in the Circuit Court of the United States for

the Northern District of California, wherein your

orator, Alexander Levison, was complainant and

John Kitchen, Jr. Company, a corporation, was de-

fendant, after voluminous testimony by both parties

and argument on final hearing by counsel for the re-

spective [5] parties a decree was made on August

8, 1910, adjudging said reissued letters patent to be

good and valid in law and ordering an injunction

and an accounting against the defendant in said suit.

Thereafter said decree was affirmed by the Circuit

Court of Appeals for the Ninth Circuit, the opinion

of said Court being reported in 188 Federal Reporter

at page 654.

11. And your orators further show unto your

Honors that notwithstanding the premises, but well

knowing the same and without the license or consent

of your orators, but contrary thereto, within six

months last past, within the Northern District of

California, defendants herein, as your orators are in-

formed and believe, have jointly made and sold mani-
fold books containing and embracing the inventions

described in the specification of said reissued letters

patent No. 12,005, and claimed and patented in and
by the claims of said reissued letters patent, and have

jointly infringed, and are now jointly infringing

upon the exclusive rights secured to your orators by
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virtue of said reissued letters patent, and that the

manifold books so made and sold by the defendants

were and are an infringement upon said reissued

letters patent, and upon each and all of the claims

thereof.

12. And your orators further show unto your

Honors that they have requested the defendants to

cease and desist from their infringement aforesaid,

and had hoped that the defendants would have com-

plied with such reasonable request, but the fact is

nevertheless that said defendants have failed, neg-

lected and refused to comply with such request, and,

as your orators are informed and believe, are now
jointly making and threaten and intend to continue

to make and sell the said manifold books containing

and embracing the inventions patented in and by the

said reissued letters patent, and the claims thereof,

and unless restrained by this Court defendants will

[6] continue to make and sell said manifold books,

whereby your orators will suffer great and irrepar-

able injury and damage.

13. That by reason of the premises and the un-

lawful acts of the defendants aforesaid, your orators

have suffered great and irreparable injury, and dam-
age, the exact amount of which is unknown, and can

be ascertained only by an accounting, and the defend-

ants have realized, as your orators are informed and
believe, large gains, profits and advantages from and
by reason of said infringement, the exact amount of

which is likewise unknown to your orators and can be

ascertained only by an accounting.

14. That for the wrongs and injuries herein com-
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plained of, your orators have no plain, speedy or ade-

quate remedy at law, and forasmuch as your orators

are without remedy save in a court of equity where

matters of this kind are properly cognizable and re-

lievable

:

TO THE END, therefore, that the said defendants

may, if they can show why your orators should not

have the relief herein prayed, and may, according

to the best and utmost of the knowledge, recollection,

information and belief of their officers, but not under

oath (an answer under oath being hereby waived)

full, true, direct and perfect answer make to all and

singular the matters and things hereinabove charged,

your orators pray that the said defendants be en-

joined and restrained both provisionally and per-

petually by an injunction of this Court from further

infringing upon said reissued letters patent, and be

decreed to account for and pay over to your orators

the gains and profits and advantages realized by

them, and in addition thereto the damages sustained

by your orators from and by reason of the infringe-

ment aforesaid together with costs of suit.

May it please your Honors to grant unto your

orators [7] forthwith upon the filing of this bill

a writ of injunction issued out of and under the seal

of this court provisionally and until the final hear-

ing, enjoining and restraining the said defendants.

Pacific Manifolding Book Company and Pacific Burt

Company, Ltd., their agents, servants, attorneys,

workmen and employees, and each of them, from

making, using or selling any manifold books contain-

ing and embracing the inventions claimed and pat-
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ented in and by said reissued letters patent No.

12,005, and that upon the final hearing of this cause

said provisional injunction be made perpetual, and

that your orators have such other and further relief

as to your Honors may seem meet and in accordance

with equity and good conscience.

May it please your Honors to grant unto your

orators the writ of subpoena ad respondendum issued

out of and under the seal of this Court directed to

the defendants, Pacific Manifolding Book Company
and Pacific Burt Company, Ltd., commanding them
by a day certain and under a certain penalty fixed by

law to be and appear before this Honorable Court

then and there to answer this bill of complaint, and

to stand to and abide by such further orders and de-

crees as to your Honors may seem meet in the prem-

ises.

And your orators will ever pray, etc.

ALEXANDER LEYISON.
LEVISON PRINTING COMPANY,

By A. LEVISON,
President,

Complainants.

MILLER & WHITE,
Solicitors and of Counsel for Complainant.

[8]

United States of America,

Northern District of California,

City and County of San Francisco,—ss.

Alexander Levison, being duly sworn, deposes and

says that he is President of the Levison Printing

Company, one of the complainants and that he is the
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other complainant in the within entitled action ; that

he has read the foregoing Bill of Complaint and knows

the contents thereof; that the same is true of his

knowledge ; except as to the matters which are therein

stated on his infonnation or belief, and as to those

matters, that he believes it to be true.

ALEXANDER LBVISON.

Subscribed and sworn to before me this 1st day

of February, 1912.

[Notarial Seal] GENEVIEVE S. DONELIN,
Notary Public in and for the City and County of San

Francisco, State of California.

[Endorsed] : Filed Feb. 2, 1912. Jas. P. Brown,

Clerk, by J. A. Schaertzer, Deputy Clerk. [9]

Subpoena ad Respondendum.

UNITED STATES OF AMERICA.

District Court of the United States, Northern Dis-

trict of California, Second Division.

IN EQUITY.
The President of the United States of America,

Greeting: To Pacific Manifolding Book Com-

pany, and Pacific Burt Company, Ltd.

You are hereby commanded, That you be and ap-

pear in said District Court of the United States,

Second Division, aforesaid, at the Courtroom in San

Francisco, on the 4th day of March, A. D. 1912, t^/

answer a Bill of Complaint exhibited against you in

said Court by Alexander Levison and Levison Print-

ing Company, which is a citizen of the State of Cali-
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fornia, and to do and receive what the said Court

shall have considered in that behalf. And this you

are not to omit, under the penalty of Five Thousand

Dollars.

WITNESS, the Honorable WILLIAM C. VAN
FLEET, Judge of said District Court, this 2d day

of February in the year of our Lord, one thousand

nine hundred and twelve, and of our Independence

the 136th.

[Seal] JAS. P. BROWN,
Clerk.

By J. A. Schaertzer,

Deputy Clerk.

MEMORANDUM PURSUANT TO RULE 12,

RULES OF PRACTICE FOR THE COURTS
OF EQUITY OF THE UNITED STATES.

You are hereby required to enter your appearance

in the above suit, on or before the first Monday of

March next, at the Clerk's Office of said Court, pur-

suant to said Bill; otherwise the said Bill will be

taken pro confesso.

JAS. P. BROWN,
'Clerk.

By J. A. Schaertzer,

Deputy Clerk. [10]

United States Marshal 's Office,

Northern District of California.

I hereby certify, that I received the within Writ

on the 2d day of February, 1912, and personally

sei-ved the same on the 2d day of Febiaiary, 1912, on

the Pacific Manifolding Book Company, a foreign

eoi'poration, by handing to and. leaving with Chas.
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A. Murdock, who is tlie person designated by the

defendant under the Statutes of California as the

person upon whom all legal process is to be served in

matters affecting the Pacific Manifolding Book Co.,

in the State of California, an attested copy thereof

at San Francisco, California.

C. T. ELLIOTT,
United States Marshal.

By J. W. Grover,

Office Deputy.

San Francisco, California, February 3d, 1912.

United States Marshal's Office,

Northern District of California.

I hereby certify that I received the within Writ

on the 2d day of February, 1912, and personally

seized the same on the 2d day of February, 1912, on

the Pacific Burt Company, Ltd., a foreign corpora-

tion, by handing to and leaving with H. B. BrowU'

who is the person designated by the defendant under

the Statutes of California, as the person upon whom
all legal process is to be served in matters affecting

the Pacific Biirt Company, Ltd., in the State of Cali-

fornia, an attested copy thereof at Emeryville, Ala-

meda Co., California.

C. T. ELLIOTT,
U. S. Marshal.

^j J. W. Grover,

Office Deputy.

Dated at San Francisco, Cal., this 3d day of Feb-

ruary, 1912. [11]
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[Endorsed] : Filed Feb. 5, 1912. Jas. P. Brown,

Clerk. By W. B. Maling, Deputy Clerk. [12]

[Title of Court and Cause.]

Affidavit of Alexander Levison for Use in the

Above-entitled Suit About to be Brought in the

Above-entitled Court.

State of California,

City and' County of San Francisco,—ss.

Alexander Levison, being first duly sworn, deposes

and says : I am one of the above-named complainants

and president of the Levison Printing Company, the

other complainant; I am also the patentee to whom
United States reissued letters patent No. 12,005 were

issued on July 1, 1902, for "Manifold Book," said

letters patent being the patent sued on herein ; since

the year 1892, I have been in the printing and book

bindery business, and am thoroughly familiar with

practically all types of manifold books that have ap-

peared upon the market since that date; being the

patentee to whom said reissued letters patent were

granted, I am, of course, thoroughly familiar with

the same and the book therein' described and claimed

;

said reissued letters patent were adjudged valid in

law in a suit brought by me in August, 1908, in the

United States [13] Circuit Court for the North-

ern District of California, against J. Kitchen, Jr.

Co. ; since the final decision in that suit the public gen-

erally, with the exception of the defendants herein

and their associated companies, have acquiesced in

the validity of said letters patent and have respected
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the rights and privileges thereby granted; the mani-
fold book described and claimed in said reissued
letters patent is of considerable value and superior
to any other book of similar character on the market

;

as soon as I placed such patented book on the market,
it met with instant favor among the users of mani-
fold books and soon displaced practically all other
books of like character sold in competition with it

;

in said suit against J. Kitchen Jr. Co., I proved that

ninety per cent of the commercial houses in the prin-

cipal business districts of San Francisco used my said

book notwithstanding the fact that it is sold for a
price higher than that asked for other books adapted
for similar uses.

Having received information to the effect that the

defendants herein were selling books embodying the

invention covered by my said letters patent, I sent

Mr. Theodore Berling, an employee of the Levison
Printing Company, over to Oakland to investigate

such infringement; he thereafter reported to me that

he had, on October 7, 1911, purchased a book from
Smith Bros., Oakland, which book is referred to in

his affidavit to be used herein and identified by his

inscription thereon of the following statement, to wit,

''Purchased October 7, 1911, from Smith Bros., by
T. Berling"; I have examined said book, which will

be filed herein with the affidavit of said Berling, and
am familiar with the same ; immediately after the

purchase of said book, Mr. Berling delivered it to

me and I then delivered it to [14] Wm. K. White,
Esq., my attorney; at the same time I instructed the

latter to notify the defendants herein that such type
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of book was an infringement of my said letters pat-
ent; such notices of infringement were sent to the

defendants and they thereafter, through their at-

torneys, corresponded with my said attorney in an
effort to bring about an adjustment of our said claims
of infringement; up to within a few days last past,
I heard of no other infringing sales being made by
the defendants and, therefore, was lead to believe and
to hope that the defendants had ceased to infringe my
said letters patent; however, on or about January 27,

1912, I was informed that defendants had accepted
an order from Cunningham, Curtis & Welch, of this
city, for books of a construction substantially iden-
tical with that of the said book purchased by said
Berling; in their correspondence with my said at-
torney, Mr. Wm. K. White, the attorneys for the de-
fendants have stated that their clients would not
cease the manufacture and sale of said infringing
books by reason of their opinion that said letters pat-
ent were void; in view of the foregoing facts,. I was
finally convinced of the necessity of bringing suit in
order to protect my rights under said letters patent
and immediately instructed my attorneys to file such
a suit; I am informed and believe and, therefore,
aver ih^ fact to be that the defendant Pacific Burt
Company, Ltd., owns and controls the defendant
Pacific Manifolding Book Company, and that the
latter company as represented on the cover of said
book purchased by Mr. Berling is merely an agent or
department of the Pacific Burt Company, Ltd., and.
as such department or agent manufactured and sold,

in the Northern District of California, the said books
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to Smith Bros., one of wMcli was purchased by said

Berling; in a letter received from the defendant,

Pacific Manifolding Book Company, in answer to my
attorney's [15] notice of infringement, said de-

fendant admits the manufacture of the style of book

bought by Mr. Berling from Smith Bros. ; in a letter

received from the attorneys for the Pacific Burt Co.,

Ltd., said attorneys admit the manufacture by their

client of the infringing books complained of by me,

one of which books was the one bought by said Ber-

ling from Smith Bros., as aforesaid, and all of said

books being identical in construction.

The manifold book bought by Theodore Berling
from Smith Bros., and referred to in his afBdavit

herein and made a part thereof has been examined
by me and I find that the same, when ready for use,

is a manifold book, composed of sections, each sec-

tion comprising in order a double carbon sheet, a

plurality of recording sheets and a cardboard back-

ing, the record sheets outside the stubs being divided

into three substantially equal separable parts, the

carbon sheets extending the width of two of said

parts and the cardboard backing extending the width
of one of said parts, said recording sheets and back-
ings having stubs to which they are attached along
lines of perforations, said stubs and one side of each

carbon sheet being all bound together to form a book.

In this book, the record sheets and the cardboard
backings are attached to the stubs along lines of per-

forations, so that they can be readily detached from
said stubs. The use of the cardboard backing is to

provide a hard substance to form a smooth writing
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surface, and also to protect the carbon paper and

sheets below it from receivinc^ an impression written

upon a sheet above said backing.

Comparing said defendants' book with my said

reissued letters patent, No. 12,005, which by said ref-

erence are made a part hereof and will be filed here-

with, I find that said book (using the language of

claim 1 of said letters patent), is: [16]

*'A manifold book composed of sections, each sec-

tion comprising in order a double carbon sheet, a

plurality of recording sheets, and a cardboard back-

ing, the record sheets outside the stubs being divided

into three substantially equal separable parts, the

carbon sheets extending the width of two of said

parts, and the cardboard backing extending the width

of one of said parts, said recording sheets and back-

ings having stubs to which they are attached along

lines of perforations, said stubs and one side of each

carbon sheet being all bound together to forai a book,

substantially as described."

I also find that defendants' said book (using the

language of claim 2 of said letters patent) is

:

"A manifold book comprising in order a double

carbon sheet, a plurality of recording sheets, and a

cardboard backing, the record sheets outside the stubs

being divided into three substantially equal separable

parts, and the carbon sheet extending the width of

two of said parts, said recording sheets having stubs

to which they are attached along lines of perfora-

tions, said stubs and one side of the carbon sheet and

backing being all bound together to form a book, sub-

stantially as described."
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I also find that defendants' said book (using the

language of claim 3 of said letters patent) is:

''A manifold book comprising in order a doubJc
carbon sheet, and a plurality of recording sheets out-

side the stubs being divided into three substantially

equal separable parts, and the carbon sheet extend-
ing the width of two of said parts, said recording
sheets having stubs to which they are attached along
lines of perforations, said stubs and one side of the
carbon [17] sheet being all bound together to

form a book, substantially as described."

I also find that defendants' said book (using the
language of claim 4 of said letters patent) is:

"A manifold book comprising in order a double
carbon sheet, and a plurality of recording sheets, each
of said sheets outside the stubs being divided into a
plurality, not less than three, of substantially equal
separable parts, and the carbon sheet extending the
width of said parts except the outermost, said record-
ing sheets having stubs to which they are attached
along lines of perforations, said stubs and one side
of the carbon sheet being all bound together to form
a book, substantially as described.

"

I also find that defendants' said book (using the
language of claim 5 of the said letters patent) is:

"A manifold book comprising in order a double
carbon sheet, and a plurality of recording sheets, each
recording sheet outside the stub being divided into a
plurality not less than three of separable parts joined
along lines of perforations, each part being not
greater than the part next it on the side toward the
stub, and the carbon sheet extending the width of
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the whole of said parts except the outermost, said

recording sheet having stubs to which they are at-

tached along lines of perforations said stubs and one

side of the carbon sheet being all bound together to

form a book substantially as described."

From the foregoing comparison, it is apparent that

the said book, manufactured and sold by defendants,

embodies and contains each and all of the elements

of each and every claim of my said letters patent, and

that said [18] elements are combined and ar-

ranged together in said book in substantially the

same way that they are combined in the book de-

scribed and claimed in my said letters patent ; from

the standpoint of the user of defendants' said book,

it is identical with the book described and claimed

in my said letters patent ; from a structural stand-

point the said two books are substantially identical

;

it wall be noted that the cardboard backing, w^hen un-

folded in the defendants' book extends the width of

the three parts of the record sheet; the book is not

used or intended for use with this cardboard backing

so unfolded, but, on the contrary, when ready for use

the cardboard backing is folded twice over to the left

with its respective carbon, and when so folded the said

backing extends only the width of one of the parts of

the recording sheet, just as in the book described in

my said letters patent ; when so folded and only ex-

tending the width of one of the parts of the recording

sheets, it performs precisely the same function in the

same way as does the corresponding backing de-

scribed in my said patent.

The continued infringement by defendants of my
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said letters patent will cause irreparable injury and

damage to me and to tlie Levison Printing Company

;

the sale, 'by defendants, of substantially identical

books, but at a less price, will naturally cause dis-

satisfaction among the customers of said Levison

Printing Company until such time as said company
meets the lower price charged by defendants; in the

event of being compelled to so reduce the price

charged for said patented books, it will be practically

impossible for said Levison Printing Company to

again re-establish the present price after said busi-

ness competition by defendants has been eliminated

by the entry of a final decree herein ; said continued

infringement will also encourage others to infringe,

and thus complainants will be [19] burdened with

the expense of innumerable lawsuits and an interm-

inable litigation unless defendants are immediately

enjoined ; that the defendants have absolutely no re-

gard for the rights of others and are willing to resort

to any kind of tactics in order to appropriate without

compensation the property of others is apparent from

a comparison of the cover design on defendants ' said

book purchased from Smith Bros,, with the cover

design on the book manufactured by the complain-

ant company and referred to in the affidavit herein

of said Berling ; it is unnecessary for me to comment
on the similarities between said two designs or give

any opinion as to the motives prompting the defend-

ants to simulate the design on the complainant com-

pany's books; I think it is sufficient to merely call

the Court's attention to the obviously fraudulent

practices of the defendants.

ALEXANDER LEVISOK
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Subscribed and sworn to before me this 1st day of

J^ebruary, 1912.

[Notarial Seal] GENEVIEVE S. DONELIN,
Notaiy Public in and for the City and County of San

Francisco, State of California.

[Endorsed] : Filed Feb. 2, 1912, Jas. P. Brown,

Clerk. By J. A. Schaertzer, Deputy Clerk. [20]

[Title of Court and Cause.]

Affidavit of Theodore Berling for Use in the Above-

entitled Suit About to be Brought in the

Above-entitled Court.

State of California,

City and County of San Francisco,—ss.

Theodore Berling, being first duly sworn, deposes

and says : I am thirty-seven years of age and reside

in San Francisco, State of California ; for some time

past I have been employed by the Levison Printing

Company as foreman of its bindery department
;
pur-

suant to the instructions of Mr. Alexander Levison,

I went, on October 7, 1911, to the stationery store of

Smith Bros., located at Nos. 462-464 13th Street, in

the City of Oakland, California, and then and there

.told one of the salesmen that I wanted a "Shipping

Receipt Book"; he asked me if I wanted the Levison

book or the "other book"; I asked to see the "other

book" and he thereupon showed me the same, stating

at the same time that "This book is the same patent

as the Levison book"; I at once purchased this book,

which is made a part of this affidavit, and identified

by my inscription of the following [21] thereon:
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"Purchased October 7, 1911, from Smith Bros, by T.
Berimg." I thereafter saw a Mr. Floyd, manager
of said Smith Bros., and he informed me that his
firm had bought three dozen of said books from the
Pacific Manifolding Book Company; although he
admitted that he had paid a less price for said books
than that charged for the same style of book by the
Levison Printing Company, he refused to state just
what was the price so paid accompanying this affi-
davit and made a part hereof and identified by my
inscription of the following thereon, to wit, ''Book
sold by Levison Printing Co.," is a book that, for
many years last past, has been made and sold by the
Levison Printing Company; it will be noted that the
cover design on this Levison book has many striking
and peculiar features; by comparing said cover de-
sign with the cover design on said Pacific Manifold-
ing Book Co.'s book, it will be seen at a glance that
this letter-book was made to resemble the former as
closely as possible, and that the former was used as a
guide in getting up the latter; it is evident from such
a comparison that the innumerable points of simi-
larity between the two cover designs were not the
result of chance or accident, but that the same were
due to the desire and purpose of defendants to mis-
lead the public into buying its books as and for the
books manufactured and sold by the Levison Print-
ing Company, and thereby profit by the latter 's good
will and reputation.

The Pacific Manifolding Book Company's said
book, when ready for use, is a manifold book, com-
posed of sections, each section comprising in order a
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double carbon she^t, a plurality of recording sheets

and a cardboard backing, the record sheets outside

the stubs being divided into three substantially equal

separable parts, the carbon sheets extending the

width of two of said parts and the cardboard backing

[22] extending the width of one of said parts, said

recording sheets and backings having stubs to which

they are attached along lines of perforations, said

stubs and one side of each carbon sheet being all

bound together to form a book.

In this book, the record sheets and the cardboard

backings are attached to the stubs along lines of per-

forations, so that they can be readily detached from

said stubs. The use of the cardboard backing is to

provide a hard substance to form a smooth writing

surface, and also to protect the carbon paper and

sheets below it from receiving an impression written

upon a sheet above said backing.

From the standpoint of the user of this book, it is

identical with the said Levison book; from a struc-

tural standpoint the said two books are substantially

identical. It will be noted that the cardboard back-

ing when unfolded in the defendant's book extends

the width of the three parts of the record sheet ; the

book is not used or intended for use with this card-

board backing so unfolded; but, on the contrary,

when ready for use, the cardboard backing is folded

twice over to the left with its respective carbon and

when so folded the said backing extends only the

width of one of the parts of the recording sheet, just

as in the Levison patent in suit ; when so folded and

only extending the width of one of the parts of the
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recording sheet it performs precisely the same func-

tion in the same way as does the corresponding back-

ing described in said patent in suit ; a comparison of

said books and a comparison of defendant's said book

with that described and claimed in the letters patent

in suit conclusively show all of them to be substan-

tially identical and composed of the same elements

arranged in the same way and adapted for use in the

same way wdth the same results following [23]

such use ; and further affiant saith not.

THEODORE BERLING.

Subscribed and sworn to before me this 1st day of

February, 1912.

[Notarial Seal] GENEVIEVE S. DONELIN,
Notary Public in and for the City and County of San

Francisco, State of California.

[Endorsed] : Filed Feb. 2, 1912. Jas. P. Brown,

Clerk. By J. A. Schaertzer, Deputy Clerk. [24]

[Title of Court and Cause.]

Notice of Motion for Preliminary Injunction.

To the Above-named Defendants, Pacific Manifold-

ing Book Company and Pacific Burt Company,

Ltd.:

You are hereby notified that on Monday the 5th

day of February, 1912, at the hour of ten o'clock A.

M'., or as soon thereafter as counsel can be heard, at

the courtroom of the above-entitled court, in the

United States Post Office and Courthouse Building,

at the corner of Seventh and Mission Streets, in the

City and Coimty of San Francisco, State of Califor-



vs. Alexander Levison et al. ^

nia, complainants will move the above-entitled court

for an order granting an injunction, pendente lite, in

accordance with the prayer in the bill of complaint

herein and for such other and further relief as the

facts may warrant.

The grounds of this motion are that the complain-

ant Alexander Levison is the sole and exclusive owner

of United States reissued letters patent No. 12,005,

sued on herein, and that complainant Levison Print-

ing Company is a licensee under said letters patent;

that said letters patent have [25] heretofore been

adjudged good and valid in law; that the defendants

have heretofore jointly infringed and now are

jointly infringing upon said letters patent by making

and selling without license a manifold book claimed

in and patented by said letters patent, and, unless

restrained by this Court, defendants will continue to

infringe upon said letters patent; and that defend-

ants' continued infringement of said letters patent

during the pendency of this suit will cause irrepar-

able injury and damage to the complainants.

In support of said motion, at the hearing thereof,

complainants will rely upon and use the verified bill

of complaint herein, and the affidavits of Theodore

Berling and Alexander Levison together with the ex-

hibits referred to therein and filed therewith.

Copies of the bill of complaint herein and of said

affidavits are annexed hereto and served herewith

upon you.
Yours, etc.,

MILLER & WHITE,
Solicitors for Complainants.

Dated this 1st day of February, 1912

.
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[Endorsed] : Filed Feb. 2, 1912. Jas. P. Brown,
Clerk. By J. A. Schaertzer, Deputy Clerk. [26]

[Title of Court and Cause.]

[Notice, and Copies, of Affidavits Read on Behalf of

Defendants at Hearing of Motion for Prelimi-

nary Injunction.]

Gentlemen

:

Please take notice that the annexed are copies of
the affida^dts to be read on behalf of the defendants
at the hearing of the motion for preliminary injunc-

tion. The original affidavits and exhibits may be
seen at the office of Carlos G. White, Esq., Solicitor

of record for the defendants. No. 957 Broadway,
Oakland, Calif.

Copies of the patents referred to in the answering
affidavits are also served herewith. If there are any
missing, the originals can be seen at the above office.

These are served in compliance with your condition

that the motion may be continued until March 4, 1912.

I shall be ready then and shall expect you to be, as I

am coming to San Francisco especially on this mat-
ter.

Respectfully yours,

C. H. DUELL,
Of Counsel for Defendants, No. 2 Rector Street, New

York City, N. Y.

New York, N. Y., February 17, 1912.

To Messrs. Miller & White,

Attorneys for Complainants, Crocker Building,

San Francisco, Calif. [40]
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[Title of Court and Cause.]

Affidavit of George C. Henning.

District of Columbia,

City of Washington,—ss.

Greorge C. Henning, being duly sworn, deposes and
says: I am of lawful age and am Secretary of the

Washington Safe Deposit Company, whose office is

on Pennsylvania Avenue, between 9th and 10th

Streets, N. W., Washington, D. C. In 1887 I was
a member of the firm of Saks & Company, clothiers,

etc., whose place of business was on 7th street, Wash-
ington, D. C. On January 18, 1887, I wrote Carter

& Company a letter, in which I enclosed a sample of

a check-book that we were thinking of getting up,

and asked for the cost and to have a sample fur-

nished, if not too costly. Enclosed with this letter

was a rough model of a proposed manifold triplicate

book which was intended to have a carbon sheet car-

bonized on both sides, a sample of which I enclosed

with my letter. This letter and sample I identify by
writing my name thereon.

On February 4, 1887, I wrote them another letter,

reading

:

"Please send us by rail four thousand (4000)

books at 3 cents, with single carbon paper carbonized

on both sides, as per sample, and soon. Half yellow

and half the books white." [41]

That order was filled and was for the books made
in accordance with the model which I sent and which

I believe was original with me. The books so

ordered, received and paid for were triplicate books,
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each record slip being divided into three parts by

lines or perforations, and provided with a stub,

which was also divided from the record sheet by a

line of perforations. The carbon sheet carbonized

on both sides was the length and width of two of the

sections of the record sheets and was bound at one

end with the stubs. Such books were the same as the

book marked "Defendants' Exhibit Saks & Company
Book."

On September 5, 1887, 1 wrote the same company a

letter reading

:

"We send you sample of book we want. Please

notice printing on back. We would like estimate for

the usual number of books, 50 triplicates in a book,

and clean carbon paper. Please send sample book

with the quality of carbon paper you propose to fur-

nish.

Yours truly,

SAKS & COMPANY,
By GEO. C. HENNING."

I am not in possession of any of the records of Saks

& Company, as I ceased to be a member of that firm

on or about January, 1890. We must, however, have

received from them a reply, for a stamp appears on

the original letter showing that it was answered Sep-

tember 7, 1887. They must have quoted us a lower

price on 10,000 books, for my letter to that company

dated September 17, 1887, reads as follows

:

"You can make us 10,000 books at the price pro-

posed, two and % cents each, half white and half

yellow, 50 sales in each book. We think the third

slip or triplicate should be numbered also. 10,000
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at two and i^ cents come to $250. Is that right ?

Yours truly,

SAKS & COMPANY,
By GEO. C. HENNING." [42]

These books were triplicate books of the style here-

tofore described by me and were the same as "De-

fendants' Exhibit, Saks & Company Book." These

books were shipped to us, as I am infonned and be-

lieve, on October 19, 1887, to the number of 10,151,

the cost of the same being $253.77, and I am informed

and believe that thej^ were paid for November 1, 1887.

I further believe they were paid for because it was

our custom to promptly pay all our bills. These

books were used in our regular business, and books

of that kind were used by us as long as I remained

with the firm. Aside from the letters, I have a dis-

tinct recollection of the style of the book, for the

reason that it was devised by me. I also believe the

book marked "Defendants' Exhibit, Saks & Com-

pany Book" is in all respects like the ones furnished

us, for they bear our imprint and the subject matter

is the same as w^e used.

I am not interested, directly or indirectly, in the

result of this suit.

GEO. HENNING.

Subscribed and sworn to before me this 13th day

of February, 1912.

[Notarial Seal] CHAELES B. BAYLEY,
Notary Public. [43]
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SAKS & COMPANY,
Clothiers & Tailors, Furnishers & Hatters,

300, 302, 304, 306, 308 Seventh St.

Washington, D. C, 2-4-1887.

Gentlemen

:

Please send us by rail four thousand (4000) books

at 3 cents, with single carbon paper carbonized on

both sides, as per sample, and soon. Half yellow and
half the books white.

Yours truly,

SAKS & COMPANY.
(Written in pencil on face of letter:) Sample book

on my desk. Order enough carbon paper carbonized

on both sides for this order from Carter-Rand & Co.

(Attached to said letter two pieces of paper with

figures in ink on paper numbered 14; paper num-
bered 16 plain ; also attached to said papers and said

letter one piece of black carbonized paper.)

(On reverse side of letter:) Geo. Henning, Feb. 13,

1912. W. Greig.

SAKS & COMPANY,
'Clothiers & Tailors, Furnishers & Hatters,

300, 302, 304, 306, 308 Seventh St.

Washington, D. C, Jan. 18, 1887.

Messrs. Carter & Co.,

Gentlemen

:

We enclose you a sample of check-book we think of

getting up. Would like to know the cost, and have

a sample if not too costly.

Yours truly,

SAKS & COMPANY.
Yellow and White, half and half. [44]



vs. Alexander Levison et al. 33

(Stamped in red ink on face of letter:) Ans'd Jan.

21, 1887; Ans'd Feb. 5, 1887, How.

(On reverse of letter:) Geo. Henning, Feb. 13,

1912, W. Greig.

Attached to said letter certain check-book stubs.

SAKS & COMPANY,
'Clothiers & Tailors, Furnishers & Hatters,

300, 302, 304, 306, 308 Seventh St.

Washington, D. C, 1887. 9.17.9.45.

Messrs. Carter and Co. Niagara Falls,

Dear Sirs:

You can make us 10,000 books at the price pro-

posed, two % cents each, half white and half yellow,

50 sales in each book. We think the third slip, or

triplicate, should be numbered also. 10,000 books at

21/2 cents come to $250. Is that right?

Yours truly,

SAKS and COMPANY,
By GEO. HENNING.

(Written on face of letter in black ink:) 11550;

2-1-20 OK.

(Stamped with stamp in red ink:) Thos. Mc-

Dowell. Ans'd Sep. 19, 1887.

(Written in red ink on letter:) 1-5100.

(Written in black ink on reverse of letter:) Geo.

Henning, Feb. 13, 1912. W. Greig. [45]
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SAKS & COMPANY,
Clothiers & Tailors, Furnishers & Hatters,

300, 302, 304, 306, 308 Seventh St.

Washington, D. C, 1887. 9.5.10.5.

Messrs. Carter and Co., Niagara Palls, N. Y.

Dear Sirs:

We send you sample of book we want. Please no-

tice printing on back. We would like estimate for

the usual number of books fifty trij)licates in a book

and clean carhon paper. Please send sample book

with the quality of carbon paper you propose to fur-

nish.

Yours truly,

SAXS and COMPANY,
By GEO. HENNING.

(Written on face of letter in black ink:) 11996.

(Stamped with stamp in red ink:) Answ'd Sep. 7,

1887.

(Written in black ink on reverse of letter:) Geo.

Henning, Feb. 13, 1912, W. Greig. [46]

[Title of Court and Cause.]

Affidavit of Walter Greig.

State of New York,

County of Niagara,—ss.

Walter Greig, being duly sworn, deposes and says

:

I am of lawful age, residing at Niagara Falls, N. Y.,

and am Assistant Manager of the American Sales

Book Company, Limited. I have been continuously

connected with said company and its various pre-

decessors, the Carter-Crume Company, Limited, the
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Carter-Crume Company and Carter & Company,

Limited, since 1888. Prior to that time and from

March, 1885, to the fall of 1886, I was with Carter

& Company. The Carter-Crmne Company, Lim-

ited, succeeded the Carter-Crume Company in the

fall of 1900. Both of these companies carried on the

same business, which was the manufacturing of

manifold books of all descriptions at Niagara Falls,

N. Y. From 1890 to 1906 I was known as the

cashier, but vnj duties were manifold. I was spoken

of as being a "walking encyclopaedia" on things con-

nected with the business. From that time I had

charge of the Niagara Falls business.

On or about January 10, 1901, we received a letter

from our Boston agent, E. K. Whitmore, the original

of which I produce [47] and initial. A correct

copy thereof is annexed to the affidavit of E. K.

Whitmore. The original Chase & Sanborn orders

enclosed in said letter are attached to the affidavit of

said Whitmore and were in our files until produced

for use in this suit. One is numbered 908 l-2a and

the other 908 l-2b. 908 l-2a is dated Boston, Janu-

ary, 9, 1901 ; 908 l-2b is imdated. The latter order

is the one for the triplicate books. Both orders

were received at the same time. We duly accepted

both orders, and our agent, E. K. Whitmore, acknowl-

edged the receipt of our acceptance. This letter

bears date of January 15, 1901, and I produce the

original letter and a correct copy of the letter is

annexed to his affidavit. Thereafter and prior to

January 21, 1901, we submitted proofs, through Mr.

Whitmore, to Chase & Sanborn, and one of these
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original proofs, which was returned v^ili corrections,

is annexed to his affidavit. Thereafter, having made

up the books, we shipped the same to Chase & San-

born. These books were sent by mistake to Chase

& Sanborn without the carbon sheets being bound in

the books. Objection was made to them, and on

April 3, 1901, we wrote to our agent, E. K. Whit-

more saying:

"We are exceedingly sorry to learn that there was

an error made on the triplicating Bill of Lading

books which we made for this firm, and would ask

you to kindly instruct this firm to return them to us

at once and we will have them rebound with a double

carbon and returned to them immediately.

(Signed) Yours very truly,

THE CAETER-CR'UME COMPANY,
LEVIITED.

Diet, by W. L. BOODOER."
W. L. Boodger was in the employ of the Carter-

Crume Company, Limited, at the time and was in our

Autographic Register Department. [48]

Under date of April 6, 1901, Chase & Sanborn re-

turned the books and their letter I produce and

initial. In 2>encil appears the following: "0. K.

Rebind 20 trip. b-L books with double carbon. Ex.

paid. No charge. W. L. B." This writing is in

the handwriting of W. L. Boodger.

I am unable to find any sample of the original

books, and it appears from our letter of April 29,

1901, that it was not our general custom to keep any

samples of the triplicate books. A press copy of this

letter of April 29, 1901, 1 have initialed and produce.
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as showing why we did not seek this kind of work and

our reason for not keeping samples.

I have had some of these books made up exactly

as they were made for and sold to Chase & Sanborn

in the winter of 1901 and one of them, is marked in

this suit '* Defendants' Exhibit, Chase & Sanborn

Book." I swear positively that the book so marked

is a correct sample of the books made by us for Chase

& Sanborn in the winter of 1901, save that they had

several carbon sheets in each book and the shipping

conditions were printed on them. It is a manifold

book comprising, in order, a double carbon sheet, a

plurality of recording sheets, the record sheets out-

side the stubs being divided into three substantially

equal separable parts, and a carbon sheet extending

the width of two of said parts, said recording sheets

having stubs to which they are attached along lines

of perforations, said stubs and one side of the carbon

sheet, together with a cardboard backing, being all

bound together to form a book.

Prom time to time thereafter we filled other orders

for this form of Bill of Lading Books for Chase &
Sanborn, but we never pushed the sale as we had

other forms which we preferred and instructed our

salesmen to sell.

No attempt was made to patent this book, because

there was nothing new about it then, nor for more

than twelve years prior thereto. All our regular

styles of books are patented, [49] but we have

made up hundreds of different kinds of books dur-

ing the years that I have been connected with the

various companies to meet the views or caprices of
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our customers, which books were either covered by

patents we owned, or were not of sufficient value to

be worthy of patent. There was nothing novel, in

January, 1901, in making a manifold book with a

double carbon sheet, a plurality of recording sheets,

the record sheets outside the stubs being divided into

three substantially equal separable parts with the

carbon sheet extending over and covering two of the

three parts of a recording sheet, the recording sheets

having stubs to which they were attached along lines

of perforations, the stubs and one side of the carbon

sheet together with a cardboard backing, being all

bound together to form a book. Such books were

made by Carter & Company, Limited, one of the

predecessors of the Carter^Crume Company, Lim^

ited, as early as 1887, as shown by the records of our

company, which for years have been in my custody.

I have examined the records of Carter & Company,

Limited for the year 1887 and succeeding years, and

find a letter from Saks & Company, of Washington,

D. C, under date of January 18th, which letter re-

fers to and encloses a sample of a book that that firm

was thinking of getting up, and wished to know the

cost and have a sample, if not too costly. Annexed

to this letter is the sample of the desired book, which

has a sheet representing a double carbon sheet, a

plurality of recording sheets, the record sheets out-

side the stubs being divided into three substantially

equal separable parts, the part representing the car-

bon sheet extending the length of two of the parts,

the recording sheets have stubs dividing the same

from the record sheets by a line of perforations, all
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bound together, together with the cardboard backing.

I also found a letter from Saks & Company, dated

February 4, 1887, ordering 4,000 books with single

carbon paper carbonized [50] on both sides, as

per sample. The sample evidently was a sample

made in accordance with the desired book referred to

in their letter of January 18th. I cannot find,

among the records, the sample book, but I find we

sent them, February 23, 1887, 4,104 triplicate sales

books, for which they paid March 8, 1887. I find

another letter from them dated September 5, 1887,

which states that it encloses a sample of the book they

want, and asking for an estimate for the usual num-

ber of books, "50 triplicates in a book and clean car-

bon paper." Our letter book shows a letter under

date of September 7, 1887, addressed to Saks & Com-

pany, in which it is said

:

"In reply to yours of the 5th inst., we can furnish

you with the same quantity of books as you had be-

fore at 3 cents each, or if you can see your way to

place an order for 10,000 books, we will furnish them

at 21/^ cents each."

This sample book was a manifold book comprising,

in order, a double carbon sheet and a plurality of

recording sheets, the record sheets outside the stubs

being divided into three substantially equal separable

parts, and a carbon sheet extending over two of said

parts, the recording sheets having stubs to which they

are attached along lines of perforations, the stubs

and one end of the carbon sheet and a stiff card-

board backing being all boimd together to form a

book.
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Following our letter of September 7tli is a letter

from Saks & Company under date of September 17th,

reading as follows:

*'Messrs. Carter & Company,

Niagara Falls, N. Y.

Dear Sirs :

You can make us 10,000 books at the price pro-

posed, 2% cents each, half white and half yellow, 50

sales in each book. We think the third slip or tripli-

cate should be numbered also. 10,000 at 21^ cents

come to $250. Is that right ?

Yours truly,

SAKS & COMPANY,
By GEO. C. HENNINO. " [51]

Our records show that on October 19, 1887, we
shipped, by New York Central, 10,151 triplicate

sales books in five cases. Our ledger B, at page 611,

which contains the Saks & Company account, shows
the price; also that those books were billed October
19th and paid for November 1st. From time to time
thereafter, covering a period of several years, we
made and sold to Saks & Company books in all re-

spects like the one marked "Defendants' Exhibit,

Saks & Company Book. " All these books were paid
for in due course by Saks & Company. From the

time of my return in 1888, to Carter & Company,
Limited, I have personal knowledge that such books
were made and sold to Saks & Company.
During all the years that I have been in the ser-

vice of Carter & Company, Limited, and its succes-

sors, these various companies have had thousands of

customers upon their books and have made a great
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number of special styles of books to meet the wishes

or caprices of their customers, as well as hundreds

of millions of manifold books, duplicate, triplicate,

etc., and these books have had the carbon sheets

bound in the books in various ways. Our original

house was the first to make a specialty of making
manifold books with the carbon sheets bound in, as

our business was originally founded upon the Carter

patent, which was for a bound-in carbon book.

I believe that I am as familiar as anyone with the

business of manufacturing and selling manifold car-

bon books and have been for about the past twenty-

five years, and during that time I know that we have

never acquiesced in the claim of anyone that they had

a valid patent covering manifold books comprising,

in order, a double carbon and a plurality of record-

ing sheets, the record sheets outside the stubs being

divided into three substantially equal separable

parts, and the carbon sheet extending the width of

two of said parts, the recording sheets having stubs

to which they were attached along lines of perfora-

tions, [52] said stubs and one side of the carbon

sheets and a cardboard backing being all bound to-

gether to form a book. We would have made such

books at any time for any customer, and in fact we
did make such books, as I have stated, for Saks &
Company, and for Chase & Sanborn, and doubtless

we did for others, but our records are so voluminous

that I could not well take the time to find other

examples of similar books made for other customers.

I have, however, found that on April 26, 1892, we

shipped 10,091 triplicate books at 2^/2 cents each to
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Saks & Co. Such order was known on our books as

No. 28,350. 5,000 of these books were white and

5,000 yellow, two carbons were in each book and

double carbons were used. The book which has been

marked ''Defendants' Exhibit Saks & Company

Book" is either one of the books of this order which

we retained, or is in all respects the same, because

a proof sheet which was O. K.'d is the same as the

record sheets of the exhibit book, having the same

printing thereon, and our files from the shipping,

bindery and press rooms which relate to this order

further identify it. I produce these various records

and have marked my initials upon them.

In my opinion, based upon my knowledge of the

manifold book art, I believe that at least 90 per cent

of all manifold books are made and used in the ter-

ritory of the United States which lies east of the

Rocky Mountains.

WALTER GREIG.

Subscribed and sworn to before me this 15th day

of February, 1912.

[Notarial Seal] HENRY DURK,
Notary Public. [53]
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New England Agency for the

AUTOGRAPHIC REGISTER DEPT.

The Carter-Crume Company, Limited.

67 Chauncy St.

Boston, Mass., Jan. 9, 1901.

Stationery Dept.

The C. C. Co., Ltd.,

Niagara Falls, N. Y.

Gentlemen

:

I have taken an order from Chase & Sanborn of

this city for 50M B-L duplicate sets at 1.25 per M
and 2 M sets in triplicate at about 1.87 per M set.

I was obliged to take this small lot of triplicate B-L

to get the duplicate order, and it has just occurred

to me you might not be able to accept this order.

I did not name any actual price on the triplicate, but

guessed it would be about % more than duplicate.

This order must be delivered F. O. B. Boston not

later than Feb. 15th.

These pads must be made an exact size to fit their

holders.

I enclose you sample copies of B-L in duplicate

and triplicate also memo slips giving exact sizes, etc.,

these pads must be, and would thank you to advise

me by return mail if you can accept this order mth

these conditions.

After taking these orders Chase & Sanborn decided

they preferred to have the duplicate 50 ^ sets split

up as follows

:

20 M sets N. Y. N. H. & H. R. R., niunbered 1

to 200, 501 to 700, 1001 to 1200, etc.
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20 M sets Boston & Maine R. R., numbered 201

to 400, 701 to 900, 1201 to 1400, etc.

10 M set Blank—numbered 401 to 500, 901 to

1000, 1400 to 1500, etc.

and consecutively numbered in this proportion.

Would it cost any more to print in this manner, if

so how much? The price of 1.25 [54] was made
for 50 M blanks.

These pads are to be 100 sets each. 5 carbons to

each pad.

This is the same firm you gave me quotations in

last year, see your stationery dept. letter to me of

May 23, 1900, but I lost the order then and once since

then as our prices were high.

If we can fill this order as they want it the business

is ours for keeps.

If it is absolutely impossible for you to make this

small lot of triplicate B-L books, could you not sub-

let this part of the order?

After working so long on this order it comes hard
to have it get away, but if you are unable to do any-

thing with it kindly return all the enclosed samples

and slips to me. If it is not practical to number
these pads in the manner described this point could

be changed. Kindly let me hear from you at the

earliest possible moment as if we cannot fill this order

Chase & Sanborn should be given time to place same
elsewhere.

Yours very truly,

E. K. W'HITMORE.
W. GREIG.
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New England Agency for the

AUTOGRAPHIC REGISTER DEPT.

The Carter-Criime Company, Limited.

67 Chaimcy St.

Boston, Mass., Jan. 15, 1901.

The Carter-Crume Co., Ltd.,

Niagara Falls, N. Y.

Gentlemen

:

Your letter of the 14th received and I am pleased

to hear that you will accept Chase & Sanborn's order

and I shall mail you signed contract for same as soon

as I am in [55] receipt of proofs. I also note

cause of delay in answering my letter and will see

that I do not make this mistake again.

Also in receipt of your telegram of the 14th as fol-

lows: "Chase & Sanborn's proofs go to-day."

Yours very truly,

E. K. WHITMORE, C.

W. GREIG.

New England Agency for the

AUTOGRAPHIC REGISTER DEPT.

The Carter-Crume Company, Limited.

67 Chauncy St.,

Boston, Mass. Jan. 21, 1901.

Stationery Dept.

The C. C. Co., Ltd.,

Niagara Falls, N. Y.

Gentlemen

:

Yours of 16th, 17th, 18th and 19th, together with

enclosures were duly received.

I enclose you the four proofs of Chase & Sanborn,
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the three duplicate sets are O. K. excepting the blank

stubs should all be 1-1-2'' wide, but I presume you

know this and samples are rough.

Please give special attention to the numbering of

these three kinds of duplicate pads, and if I did not

make this point clear to you before, don't fail to give

us another chance as this order (duplicate) is not

to be numbered 1 to 50,000, except as previously ad-

vised. The triplicate is 0. K. excepting in pasting

the backs on two copies they were put on upside

down. Note the triplicates are to be numbered Cl-

C2000, blocked 100 leaves to a pad, double faced car-

bon sheets every 15 leaves, bound in. [56]

Use special care that the perforated lines on all

B-L are good , also that at least part of this order

has been positively guaranteed to be delivered here

not later than Feb. 15th. I ask your indulgence

regarding this order; no doubt I am over-anxious

on same, but I was obliged to work so long and say

so much regarding our workmanship, etc., that I

would not have us fall down for twice the money
involved.

Please see when this order is run that at least a

sample pad of each is made for me as samples

—

make a note of this.

Regarding this order for F. O. Squire & Co., as

advised you they are absolutely out. I am person-

ally acquainted there and would therefore consider

it a sjDecial favor if you could deliver them a few

jDads of this order this week.

Yours very truly,

E. K. WHITMORE.
W. GREIG.
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(Attached to this letter is an envelope addressed

to The Garter-Cinime Co., Ltd., Niagara Falls, N.

Y. Stationery Dept. Postmarked Boston, Mass.,

Jan. 21, 1:30 P.M. C.)

April 29, 1901.

E. K. Whitmore, Esq.,

Boston, Mass. Gen. €or. Dept. 5.

Dear Sir:

Acknowledging receipt of yours of the 27th inst.,

would state that we are not in a position to give

you special low quotations for Triplicate Bill of

Lading books. As a matter of fact, all classes of

Bills of Lading are not as desirable,.from our stand-

point as manufacturers, as orders for Sales Books,

[57] and we are having, and have had for the past

18 months, all the orders for books that we can pos-

sibly take care of; in fact, we have not been able

to make and ship our orders as promptly as we

would have liked.

If the conditions were different and we have ma-

chines idle we would be tempted to make Bill of

Lading books at even a closer figure than we have

given you, and we infer from your statement that

the Ham. Co. took the order at $2.00 while our price

was $2.25, that the reason they did so, was that they

have got somie machines idle on their hands and

they are anxious to get orders of any kind, even if

the margin is less than it should be, so as to enable

them to keep their help fully employed.

After what we have written above you will see

that it is impossible for us to give you a closer

figure at the present time.
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In your letter vou asked ns to send you a sample

of a Triplicate Bill of Lading book, we have not

such a book in our possession; we did not keep a

sample of any of the Triplicate books that we have

manufactured, for the reason that we do not care to

have any of our representatives sell Triplicate books,

preferring that they should try to place our Dupli-

cators.

Yours very truly,

THE CARTEE-CEUME COMPANY, LIM-
ITED,

EP.
Diet. Mr. McDowell.

p. S.—From Mr. Boodger we have secured a few

leaves, which we enclose herewith, showing how the

slips were printed for Chase & Sanborn, and

would state, in reply to your inquiry, that this firm

has paid their account.

. : C. C. Co.

W.GEEIG. [58]
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CHASE & SANBORN,

Importers & Jobbers.

Teas. Coffees.

Sole Distributors of Standard Java.

85 & 87 Broad St.

58 & 60 Batterymarch St.

Cable Address: "Sias" Boston.

Boston, Mass., Apr. 6th, 1901.

The Carter Cnune Co.,

Niagara Falls, N. Y.

Gentlemen

:

At the request of your representative we are re-

turning to you by express 20 blocks of triplicate

freight receipts to be re-carboned. Without doubt

he has written you regarding the matter. Kindly

give the same your early attention, and return to

us promptly, as we need the receipts to use.

Very truly yours,

CHASE & SANBORN.
(Written on face of letter in lead-pencil:) O. K.

Re-bind 20 Trip. B-L Books with double carbon Ex.

paid. No. charge.

W. L. B.

W. GREIG. ,[59]

[Title of Court and Cause.]

Affidavit of Walter Greig.

State of New York,

County of Niagara,—ss.

Walter Greig, being duly sworn, deposes and

says: I am the same Walter Greig who has just

made an affidavit in the above-entitled case. After



50 Pacific Manifolding Book Company et al.

said affidavit was prepared my attention was called

to the fact that a claim was made in this suit that

there was something novel in placing a cardboard

backing between the leaves of manifolding books

for the purpose of providing a hard substance to

form a smooth writing surface, and also to protect

the carbon paper and sheets below it from receiving

an impression written on the sheet above said back-

ing.

To my personal knowledge such devices were old

for many years prior to December 3d, 1901. The

Carter-Crume Company made such books in 1893,

and 1894 for various parties. They made 10,000

flat paragon 100 pp. books 8x3-5-8" in 1893 for

Hayden Bros., Omaha, Nebr., and a like number of

flat paragon 100 pp. 8x3-5-8'' books for the same

firm December 29th, 1894. I cannot, upon this

short notice, produce one of these books, but I do

produce a .[^^l similar book made for the same

firm by another manufacturer and which came into

our possession, being received from E. K. Bottle, one

of our then employees, on Dec. 29th, 1894, and I am
able to fix the time when this book came into our

possession by the writing in pencil upon it which is

in my handwriting. An examination of this book

shows that at the end of the fiftieth leaf a cardboard

backing is inserted, which forms a smooth writing

surface and also protects the carbon paper and the

sheet below it from receiving an impression written

upon the sheet above said backing. This was the

purpose for which this cardboard backing was placed

in the position named. The cardboard back follow-

ing the leaf No. 100 performs the function of provid-
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ing hard substance to form a smooth writing surface

for the leaves 51 to 100, inclusive. I produce the

book referred to and have identified it by writing my
name upon it, and the same is marked "Defendants'

Exhibit" Hayden Bros. Book. I have also pro-

duced and identified the slips from our press-room,

bindery and shipping department of the two orders

of Hayden Bros, for these books.

I also find upon consulting our records that we

furnished Ewen, Mclntwe & Co., New Haven,

Conn., 3,000 of these books towards the latter part

of Februarv^, 1891, and 5,000 of the same style of

books for Bush, Buell, Roth & Co., Watertown, N.

Y., in April, 1894. I have identified the slips from

the press-room, bindery and shipping departments,

which relate to both of these orders. Upon the

bindery order in all four cases is found the state-

ment that the index for sheets 51 to 100 are to be

bound in the center just as they are bound in the

exhibit Hayden Bros. Book.

Had I time and opportunity, I have not the slight-

est doubt but that I could find other cases where

we have furnished substantially similar books, for

there was nothing new as shown by these exhibits

as early as 1893 in pro\dding the books with a

smooth ^\^?iting surface formed of a hard substance,

such as manilla [61] paper or cardboard.

Where only 50 leaves are in a book the backing or

cover of the book provides the hard smooth sur-

face, but some people, when the books are bound

with 100 leaves, have wished) to have another hard
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smooth backing in the center of the books, or at

stated intervals.

WALTER GREIG.

iSnbscribed and sworn to before me this 15th day
of February, 1912.

[Notarial Seal] HENRY DURK,
Notary Public. [62]

[Title of €ourt and Cause.]

Affidavit of James Bengough.

iS^te of New York,

County of Niagara,—ss.

James Bengough, being duly sworn, deposes and

says: I am of lawful age, reside at Niagara Falls,

N. Y., and have been connected, since 1882, with all

of the companies which have been engaged, at Nia-

gara Falls, in making and selling manifold books

of all sorts and descriptions. I have had general

charge, during that time, of the manufacture of such

books, and have aided in their manufacture and

seen them in the process of manufacture and

have known of their shipment after manufacture. I

remember distinctly the manufacture, in the winter

and spring of 1901, of the books for Chase & San-

born, a sample of which book has been marked herein

"Defendants' Exhibit, Chase & Sanborn Book."

That book is a correct sample of such books, so far

as it shows a manifold book having a plurality of

leaves divided into three substantially equal separ-

able parts attached to a stub with a carbon sheet cov-

ering two of the three parts of each leaf and with a

cardboard back, [63] all of these parts being
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bound together to form a book. Such books passed

through our press-room during the winter and spring

of 1901 and at times subsequent thereto.

I was in the employ of Carter & Company, Lim-

ited, while that company was in existence, covering

a period prior to 1887 and up to 1903 or 4. During

that time to my personal knowledge we made many
thousand books for Saks & Company, of Washing-

ton, D. C, in all respects like the book marked ''De-

fendants' Exhibit, Saks & Company Book."

JAMES BENGOUaH.

Subscribed and sworn to before me this 15th day

of February, 1912.

[Notarial Seal] HENRY DURK,
Notary Public. [64]

[Title of Court and Cause.]

Affidavit of James Bengough.

State of New York,

County of Niagara,—ss.

James Bengough, being duly sworn, deposes and

says : I am the same James Bengough who has made

affidavit in the above-entitled case. I have read the

affidavit of Walter Greig, entitled in this suit, and

the same is true to my own knowledge, in which he

refers to orders received and filled for Hayden

Bros, and others, and I find that both the shipments

to Hayden Bros, have my initials upon them, on one

my name being on the order and on the other upon

the proof of which was passed by me. I remember

distinctly, however, of making at various times more

than two years prior to December 3d, 1901, books

which were provided with a heavy manilla paper to
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form a smooth writing surface, and also to protect

the carbon paper and sheets below it from receiving

an impression written on the sheet above said heavy

manilla. Such books were the same as "Defendants'

Exhibit, Hayden Bros. Book."

JAMES BENGOUGH.

Subscribed and sworn to before me this 15th day

of February, 1912.

[Notarial Seal] HENKY DURK,
Notary Public. [65]

[Title of Court and Cause.]

Affidavit of Edward K. Whitmore.

State of New York,

City and County of New York,—ss.

Edward K. Whitmore, being duly sworn, deposes

and says : I am of legal age, reside at Boston, Massa-

chusetts, and am a salesman in the employ of the

American Sales Book Company, Limited. I have

been connected with said company and its various

predecessors, including Carter & Co., Limited, The

Carter-Crmne Company and The Carter-Crume

Company, Limited, since 1888. In January, 1901,

my office was at 07 Chaimcy Street, Boston, and on

January 9, 1901, I took two orders from Chase &
Sanborn, Importers and Jobbers of Teas and Coffee,

which orders I hereunto annex, and identify by writ-

ing on the back of each of them my name. One of

these orders, No. 908 l-2a, is dated, while the other

order, 908 1-2B is not dated, but both orders were

taken by me on January 9, 1901. The undated or-

der is for 2,000 triplicate bill of lading books. These
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orders were written on old order blanks of The

Carter-Cnime Company, and transmitted to The

Carter-Crnme Company, Limited, its successor in

business, at [66] Niagara Falls, N. Y,, in a letter

written by me.bearing date January 9, 1901, a copy

of which I have hereto annexed. The triplicate

bill of lading books referred to in said order and in

my letter were the same as the book marked "De-

fendants' Exhibit, Chase & Sanborn Book," except

that they had carbon sheets bound in between every

fifteen or so record sheets, and the regular uniform

conditions imposed by the railroads were printed on

the back of each copy. These books were manifold

books, comprising in order a double carbon sheet

and a plurality of recording sheets, the record sheets

outside the stub being divided into three substan-

tially equal separable parts and the carbon sheet ex-

tending the width of two of said parts, and the re-

cording sheets have stubs to which i\iej were at-

tached along lines of perforations, said stubs and

one side of the carbon sheet being all bound together

to form a book. There were perforations between

the record sheet and the stub and between the three

parts of the record sheet. The Carter-Crume Com-

pany, Limited, accepted the order, and I acknowl-

edged the acceptance of the order by a letter writ-

ten to it under date of January 15, 1901, copy of

which letter I hereto annex. Prior to January 21,

1901, I received from The Carter-Crume Company,

Limited, proofs of the said orders of Chase & San-

bom, and in acknowledging the same I wrote:

"The triplicate is O. K. excepting in pasting the
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backs on two copies they were put on upside do\vn.

The triplicates are to be numbered C-l-C-2000,

blocked 100 leaves to a pad, double faced carbon

sheets every 15 leaves bound in."

The proof of the triplicate order I hereto annex.

It was submitted to Chase & Sanborn January 21,

1901, and was approved, as appears by the following

words written upon it

—

"With changes wHl be O. K.

GEORGE." [67]

** George" was Mr. George, then connected with

said firm. It appears from a letter addressed to me
by The Carter-Crume Company, Limited, under date

of March 30, 1901, that the triplicate books were sent

to Chase & Sanborn without having the carbons

bound in, and by another letter from said company
under date of April 3, 1901, that they were willing,

if the books were returned, to rebind them with a

double carbon and to return them immediately.

Chase & Sanborn, under date of April 6, 1901, wrote

to The Carter-Crume Company, Limited (leaving

off the word "Limited," as many of our customers

did), to the following effect:

"At the request of your representative, we are re-

turning to you by express 20 blocks of triplicate

freight receipts to be re-carboned. Without doubt

he has written you regarding the matter. Kindly

give the same your early attention and return to us

promptly, as we need the receipts to use.

Very truly yours,

CHASE & SANBORN."
On the face of the letter is written: "0. K. Re-



vs. Alexander Levison et dl. ffl

bind 20 Trip. B-L Books with double carbons. No

charge. Ex. paid. W. L. B."

The initials '*W. L. B." are those of W. L. Bood-

ger, an employee of said company, in the Auto-

graphic Eegister Department.

On September 10, 1902, I received another order

for the same style of triplicate book from Chase &

Sanborn. On or about May 18, 1903, I had still an-

other order for the same style of book from them.

I saw the books before referred to in use in the place

of business of Chase & Sanborn, and this includes the

first books.

I have never made any attempt to push this style

of book, for The Carter-Crume Company, Limited,

instructed me under date of April 29, 1901, that they

did not care to make any style [68] of bill of lad-

ing books, as their machines were pushed with their

regular work and they could not possibly take care

of that line of work, as they were not able to make

and ship their orders for sales books as promptly as

they would have liked.

Several printers in New England make these

books, and have made them for years, and no one has

questioned such right to my knowledge. If there is

any patent on them no one respects it.

EDWAED K. WHITMORE.

Subscribed and sworn to before me this 9th day of

February, 1912.

(Notarial Seal) ROYAL W. FRANCE,
Notary Public, King County.

Certificate filed in New York County. [69]

Here follows order blank signed by Chase & San-
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born to The Carter Crume Company, Niagara Falls,

N. Y., and dated Boston, Jan. 9, 1901.

Also, Bill of Lading of Chase & Sanborn.

COPY.
Boston, Mass., Jan. 9th, 1901.

STATIONERY DEBT.
The Carter-Cl^ume Co., Ltd.,

Niagara Falls, N. Y.

Gentlemen

:

I have taken an order from Chase & Sanborn of

this city for 50^ B-L duplicate sets at $1.25 per M
and 2M sets in triplicate at about 1.87 per M: sets.

I was obliged to take this small lot of triplicate B-L

to get the duplicate order, and it has just ocurred

to me you might not be able to accept this order. I

did not name any actual price on the triplicate but

guessed it would be about 1-3 more than duplicates.

This order must be delivered F. 0. B. Boston not

later than Feb. 15th.

These pads must be made an exact size to fit their

holders.

I enclose you sample copies of B-L in duplicate and

triplicate, also memo slips giving exact sizes, etc.,

these pads must be, and would thank you to advise

me by return mail if you can accept this order with

these conditions. [70]

After taking these orders, Chase & Sanborn de-

cided they preferred to have the duplicate 50M sets

split up as follows

:

20 M sets N. Y. N. H. & H. R. R., numbered 1

to 200;
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20 M sets Boston & Maine R. R., numbered 201

to 400;

10 M sets Blank, numbered 401 to 500;

and consecutively numbered in this proportion.

Would it cost any more to print in this manner if so

how much? The price of $1.25 was made for 50^4

blanks.

These pads are to be 100 sets each, 5 carbons to

each pad.

This is the same firm you gave me quotations on

last year, see your Stationery Dept. letter to me of

May 23d, 1900, but I lost the order then and once

since then as our prices were high.

If we can fill this order as they want it the busi-

ness is ours for keeps.

If it is absolutely impossible for you to make this

small lot of triplicate B-L books, could you not sub-

let this part of the order?

After working so long on this order it comes hard

to have it get away, but if you are unable to do any-

thing with it kindly return all the enclosed samples

and slips to me. If it is not practical to number

these pads in the manner described the point could

be changed.

Kindly let me hear from you at earliest possible

moment as if we cannot fill this order Chase & San-

born should be given time to place same elsewhere.

Yours very truly,

E. K. WHITMORE.

Compared 12-7-1911.

H. D.

A. L. C. [71]
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COPY.

Boston, Mass., Jan. 15th, 1901.

STATIONERY DEPT.
The Carter-Grume Company, Limited,

Niagara Falls, N. Y.

Gentlemen

:

Your letter of the 14th received and I am pleased
to hear that you will accept Chase & Sanborn's order,
and I shall mail you signed contract for same as soon
as I am in receipt of proofs. I also note cause of
delay in answering my letter and will see that I do
not make this mistake again.

Also in receipt of your telegram of the 14th as fol-

lows :

''Chase & Sanborn's proofs go today."

Yours very truly,

E. K. WHITMORE.
Compared 12-7-1911,

H. D.

A. L. C. [72]

COPY.

Boston, Mass., Jan. 21, 1901.

STATIONERY DEPT.
The Carter-Crume Co., Ltd.,

Niagara Falls, N. Y.

Gentlemen

:

Yours of the 16th, 17th, 18th, and 19th together
with enclosures were duly received.

I enclose you the four proofs of Chase & Sanborn,
the three duplicate sets are O. K. excepting the blank
stubs should all be 1-1-2'' wide, but I presume you
know this and samples are rough.
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Please give Special attention to the numbering of

these three kinds of duplicate pads, and if I did not

make this point clear to you before, don't fail to

give me another chance as this order (Duplicate) is

not to be numbered 1 to 50,000 except as previously

advised.

The triplicate is O. K. excepting in pasting the

backs on two copies they were put on upside down.

Note the triplicates are to be numbered C-1—
C-3,000, blocked 100 leaves to a pad, double faced

carbon sheets every 15 leaves, bound in.

Use special care that the perforated lines on all

B-L are good also that at least part of this order

has been positively guaranteed to be delivered here

not later than Feb. loth. I ask your indulgence re-

garding this order, no doubt I am over anxious on

same, but I was obliged to work so [73] long and

say so much regarding our workmanship, etc., that

I would not have us fall down for twice the money

involved.

Please see when this order is run that at least a

sample pad of each is made for me as samples, make

a note of this.

Eegarding the order for F. O. Squires & Co. as

advised you they are absolutely out. I am personally

acquainted there, and would therefore consider it a

special favor if you could deliver them a few pads

of this order this week.

Yours very truly,

E. k. WHITMORE.
Compared 12-7-1911,

H. D.

A. L. C. [74]
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COPY.
Mar. 30, 1901.

Letter No. 7.

Order Dept.

E. K. Whitmore, Esq.,

Boston, Mass.

Dear Sir:

We are in receipt of yours of the 25tli, and we

note your remark regarding the triplicate books for

Chase & Sanborn and in reply would state that should

these books be returned to us to be bound and we

have to stand the transportation charges the cost

would amount to more than we would receive for

the books, but as we do not find that you gave us

explicit instructions to bind in these carbons we

would ask you to get this matter straightened out

with the firm without loss to us. We are perfectly

willing to send the sheets of double carbon to you if

you can make arrangements to have them bound in.

Kindly let us hear from you in reference to same.

Yours very truly,

THE CARTER-CRUME COMPANY,
LIMITED,

C'S.

Diet, by E. K. BOTTLE.
Compared 12-7-1911.

H. D.

A. L. C. [75]
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[Title of Court and Cause.]

Affidavit of Philip Hano.

State of New York,

City and County of New York,—ss.

Philip Hano, being duly sworn, deposes and

says: I am fifty years of age, and am President and

Treasurer of Philip Hano & Company, a corpora-

tion of the State of Georgia, and having its principal

factory and place of doing business at 806 Green-

wich street, in the City, County and State of New

York. I have been connected with my present busi-

ness, which is one of the largest manufacturers of

shipping receipts in the United States, for the past

twenty years. In or about the year 1895 I engaged

as our Western salesman, W. E. Cooper, who had

previously acted as salesman for Barlow Brothers,

of Grand Rapids, Mich., which concern is one of the

oldest biU of lading and shipping receipt manufac-

turers in the United States. Mr. Cooper desired to

make a specialty of triplicate bill of lading books,

having had particular experience with those manu-

factured under the Barlow patent No. 297,556, of

April 29, 1884. We did not wish to infringe upon

the subject matter of this patent, which in its [7G]

commercial form ordinarily embodied an unattached

carbon sheet two-thirds of the length of the sheet to

be written upon, and I accordingly got up a bill of

lading book or pad identical with that marked "De-

fendant's Exhibit Hano B-L 1895 Book," which by

reference I make a part of this affidavit I believed
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that my book would be more convenient in use than

the Barlow construction, by reason of having the

carbon sheets bound into and forming a part of the

pad. I did not then consider and do not now regard

such a feature as constituting anything in the nature

of an invention, and did not apply for letters patent

therefor, although I have obtained a number of let-

ters patent. The improvement was a mere detail

of convenience. I manufactured and sold through-

out the United States many thousands of these books

identical with "Defendant's Exhibit Hano B-L 1895

Book" at least as early as the year 1895, and have

continued so to do ever since. I have sold these

books to a large number of customers throughout this

entire period. The printing and ruling upon the

leaves of these books have extended either endwise or

crosswise, according to the inclination of the pur-

chaser. No change in the construction and organiza-

tion of the books has been made from the very be-

ginning.

PHILIP HANO.

Subscribed and sworn to before me this 16 day of

February, 1912.

[Notarial Seal] LEONARD A. WATSON,
Notary Public. [77]

[Title of Court and Cause.]

Affidavit of John McEwan.

State of New York,

City and County of New York,—ss.

John McEwan, being duly sworn, deposes and

says: I am 40 years of age, and have been in the
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employ of Philip Hano & Company of 806 Green-

wich street, New York City, as foreman of the bind-

ery for approximately the past eighteen years. I

have read the affidavit of Philip Hano dated Feb-

ruary 16, 1912, herein, and know the same to be

true so far as it relates to the actual manufacture

of books identical with "Defendant's Exhibit, Hano

B-L 1895 Book." As foreman of the bindery it has

been my particular function to superintend the in-

spection, wrapping and shipping of all manifolding

pads. I remember particularly the manufacture and

shipping of biU of lading pads identical with "De-

fendant's Exhibit, Hano B-L 1895 Book" at least

as early as 1895, because of the fact that I shipped an

order of seven thousand (7000) pads to the Standard

Oil Company of New Jersey. This was the first big

order to that company which I had shipped [78]

after entering the employ of Philip Hano & Com-

pany, and I remember that this took place shortly

thereafter, and at least as early as 1895. I have

superintended tlie shipping of many thousands of

these books every year since that time, up to the

present, during which period there has' been no

change in their construction and organization.

JOHN McEWAN.

Subscribed and sworn to before me this 19th day

of February, 1912.

[Notarial Seal] LEONARD A. WATSON,
Notary Public. [79]
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[Title of Court and Cause.]

Affidavit of Bernard Hano.

State of New York,

City and County of New York,—ss.

Bernard Hano, being duly sworn, deposes and

says : I am 53 vears of age, and am connected with

Philip Hano & Company in the capacity of sales-

man. I am a brother of Philip Hano, and have read

his affidavit, verified February 16, 1912, herein. The

facts stated in said affidavit are true, and I have in-

dependent recollection thereof. Philip Hano &
Company has manufactured and sold throughout the

United States, beginning at least as earl}^ as the year

1895, many thousands of bill of lading pads identical

with "Defendant's Exhibit Hano B-L 1895 Book,"

and no change in the construction and organization

of these books has been made up to the present time.

BERNARD HANO.

Subscribed and sworn to before me this 19 day of

February, 1912.

[Notarial Seal] LEONARD A. WATSON,
Notary Public. [80]

[Title of Court and Cause.]

Affidavit of Walter F. Blake.

State of Massachusetts,

County of Middlesex,—ss.

Walter F. Blake, being duly sworn, deposes and

says : I am of legal age, reside at Boston, Mass., and

am manager of The C. S. Binner Corporation, of
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Boston, Mass., which corporation is engaged in the

printing business, making a specialty of manifold

books. From 1900 to 1905 I was with said Corpora-

tion and its immediate predecessor, The Chas. S.

Binner Company, and during a portion of that time

we held a license from Alexander Levison under his

reissued patent No. 12,005 for manifold books. We
made books under that license for a time, but finding

other printers were making books without license

from Levison, we called upon him to protect his pat-

ent, but though he several times promised to do so, we

could learn of no action, and therefore did not re-

new our license. So far as I know, no one in New

England has respected the patent or admits its valid-

ity.

WALTER F. BLAKE.

Subscribed and sworn to before me this Fourteenth

day of February, 1912.

[Notarial Seal] GEORGE F. HOWLAND.
[81]

[Title of Court and Cause.]

Affidavit of Charles H. Duell.

State of New York,

City and County of New York,—ss.

Charles H. Duell, being duly sworn, deposes and

says : I am of lawful age and reside in the City of

New York, where my office is located. For more

than twenty-two years I have been familiar with

the art relating to manifolding books, and during

all that time, save from February, 1898, to April 1,

1901, when I was United States Commissioner of

Patents, and from January, 1905, to October, 1906,
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when I was Associate Justice of the Court of Appeals
of the District of Columbia, I have been the attorney
for Carter & Company, Limited, a pioneer in the

manufacture of manifold books, and its various suc-

cessors, Carter-Criune Company, The Carter-Crume
Company, Limited, and the American Sales Book
Company, Limited, I am also counsel in patent mat-
ters for the Pacific Burt Company, Limited, which
has a department known as the Pacific Manifolding
Book Company, the business of which is the manu-
facture of manifolding books of various descriptions

[82]

I am familiar mth Reissue Patent No. 12,005, July

1, 1902, having carefully considered it, and also hav-
ing x3onsidered the opinion of the Circuit Court of

Appeals for the Ninth Circuit, reported 188 Fed.
Rep., at page 658, and I have examined a printed
copy of the record upon which said opinion is predi-

cated.

Long before I gave any attention to patents relat-

ing to manifolding books, it was old to fasten a car-

bon sheet to the stub of a book made up of duplicate

sheets separated by a line of perforation and the two
being separated from the stub by an additional line

of perforations. Many patents have been issued

prior to 1889 disclosing such structures. It was also

old long prior to said date to divide the leaves of

manifolding books into three or more equal sections

having a stub fastened into the book and with lines

of perforation separating the stub from the leaves

and the leaves from each other. Books like those

last described have been used with double faced car-



vs. Alexander Levison et al. 69

bons and the sheet being of a size sufficient to rover

two of the three sections. Such a book is referred to

by the Court in the opinion above referred to, and is

the book of the Barlow patent of April 29, 1884, the

only difference, as stated bj^ the Court of Appeals,

between the books of the Barlow and Levison patents,

so far as claims 3, 4 and 5 are involved, being that

the carbon sheet of the book of the Barlow patent is

loose, and in the book of the Levison patent it is

bound with the leaves. The Court of Appeals in the

prior suit on this Le^dson reissue patent says, at page

659, in speaking of the Barlow patent,

"This patent anticipates the appellee's patent in

every feature except one. Instead of having this

carbon sheet boimd in a book as in appellee 's patent,

it was loose." The patentee, Alexander Levison,

evidently considered that his invention resided in

binding the carbon sheet in a triplicate or quadrupli-

cate book, for in answer to cross-question 8, on page

46 of the printed record in the prior case he says

:

"People have bound carbon paper into a duplicate

book, [83] but never into a triplicate or quadru-

plicate book." The Court evidently took this state-

ment as a fact, but that statement is far from true.

Carbon sheets were bound in triplicate books and

quadruplicate books, as well as in duplicate, for years

prior to the date when the application was filed for

the original Levison patent, which was December 4,

1901. That this is a fact is shown by "Defendants'

Exhibit, AVende Patent No. 556,484," issued March

17, 1896. The specification says, page 1, column 2,

lines 66 to 78 inclusive.
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*

' Carbon or other impression leaves i j are also at-

tached, preferably by means of the fastenings e, the

leaf i extending over the primary leaves h, while the

leaf h extends over the secondary leaves /. In mak-
ing triplicate copies the leaves i are carbonized or

coated upon the lower side or face, while the leaves j

are coated upon the upper side, as they would appear

when the book is open, and said leaves extended in

opposite directions, but the carbon faces of both

leaves would of course be upon the bottom when the

book is ready for use."

Another example is found in '

' Defendants' Exliibit,

Lowe Patent No. 594,089," November 23, 1897. This

patent shows a manifold book composed of triplicate

leaves of substantially equal size, the central leaf of

each set being provided with a stub. Over this cen-

tral portion are placed carbon sheets which are bound

in place, together ^ith the stub, by means of a clip

held in place by rivets or other similar devices.

Another exemplification is found in the patent to

O'Hara, No. 490,675, January 31, 1893. The art is

full of such exemplifications. See Defendants' Ex-

hibit English Patent of July 8, 1895.

I understand that the Court of Appeals in the case

hereinbefore referred to held that it made no differ-

ence how the carbon sheet was fastened to the book

because invention could not be predicated upon any

special method or means of binding. [84]

I note that the Court in its opinion refers to two

patents of the prior art, namely, patent to Bengough

No. 553,503, January 28, 1896, and to Doughty, No.

612,197, October 11, 1898. Both of these patents
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were taken out under my supervision and I am neces-

sarily familiar with the same and both of them were

issued to my client, the Carter-Crume Company.

The Court correctly described the Bengough patent

and then says

:

''The patent to G. E. Doughty of October 11, 1898,

is similar to the Bengough device, except that the

carbon sheet, instead of being bound by stitching in

the book, is held therein by a clamp."

The Court in making this statement was, either

through the use of misleading exhibits or by lack of

clearness in stating the differences between the books,

or in some other way imknown to me, led into an

error, and I believe that if this matter was before the

Court would be corrected by it. In comparing the

books of the two patents, it is manifest that the leaves

of the two differ. In the Bengough book, as stated

by the Court, there are a series of single leaves and

a series of double leaves, the double leaves being di-

vided into substantially equal portions by means of

a line of perforations and the double leaf being cap-

able of being separated from the stub by means of a

line of perforations. The Doughty book, on the con-

trary, has neither single nor double leaves, but has

triplicate leaves. As the specification states, at line

57, column 2 of page 1,

—

"The full leaves B are each divided into three sec-

tions h, h\ and h'' and a stub h" ' by perforated lines

c, c' and c", and these sections, when folded on the

said lines with the carbon sheet inclosed, form at one

writing three distinct copies, W being the original, V
the duplicate, and & the triplicate, which latter can
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be retained in the book or removed, as desired. " [85]

From the foregoing, it will be at once apparent that

the books of the two patents are not only unlike in

the respects stated bv the Court, but also are unlike

in that the leaves are different. Possibly the Court

was led into error by a casual inspection of Fig. 1 of

the drawing of the Doughty patent where the dupli-

cate third part of the entire leaf is shown as folded

over upon the original third part of the entire sheet.

This might mislead one into thinking that the carbon

C is of the same size as the Bengough black leaf, but a

reading of the specification of the Doughty patent at

lines 65 to 67 inclusive shows that this is not a fact,

for it says

:

"The carbon sheet C is as wide as the leaves, as

long as two of the sections, and is carbonized on both

sides."

It is therefore apparent that the Doughty book also

differs from the Bengough book in respect to the car-

bon sheet. In the Bengough book the carbon sheet is

half the length of the double leaf C, whereas in the

Doughty book the carbon sheet is as long as two-

thirds of the triplicate sheet. The Bengough book is

correctly shown in a book made for use by N. B.

Holden, Chicago, 111. The Doughty book is correctly

shown in a book having the imprint T. W. Marse &
Co., Taylor, Texas.

When the application was prepared upon which

the Doughty patent issued, no attempt was made to

claim broadly a carbon sheet bound in a triplicate

book, for Carter & Company, Limited, had bound

carbon sheets in duplicate and triplicate books prior
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to that date. After a carbon sheet has been bound

into one form of triplicate manifolding book, it would

seem that there could be no invention in binding it

in another form of triplicate book. Had the pat-

entees of the Barlow patent hereinbefore referred to

bound their carbon sheet into the special form of

book, it might well be argued that there was patent-

able invention in so doing in 1884, but at the date

when the Levison patent was applied for [86] in

1901 it was old to bind carbon sheets in triplicate as

well as duplicate and quadruplicate books, and as the

difference between the Barlow and the Levison books

resided in fastening the carbon sheet in the book, it

would hardly seem to be patentable to bind a carbon

sheet in an old way in an old form of book. But even

that was not new with Levison in view of the Doughty

patent. In my opinion, the Doughty patent clearly

anticipates the third, fourth and fifth claims of the

Levison patent, which were the claims involved in the

suit hereinbefore referred to; and, in my opinion,

the Circuit Court of Appeals would have come to the

same conclusion had they not inadvertently consid-

ered that the only difference between the Bengough

and Doughty patents resided in the manner in which

the carbon sheet was fastened into the book.

However, this may be, it appears that the Carter-

Crume Company, in January, 1901, received and ac-

cepted an order for triplicate books from Chase &

Sanborn of Boston, Mass., which books as made and

delivered were identical with the book shown, de-

scribed and claimed in claims 3, 4 and 5 of the Levi-

son patent.
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No attempt was made to patent that book, for the

Carter-Crume Company knew at that date, as did

their attorneys, that it was old to bind carbon sheets

into triplicate and quadruplicate books. An example

thereof is foimd in the book marked ''Defendants'

Exhibit, Saks & Company Book." This book bears

the imprint Carter & Company, Limited, which com-

pany to my personal knowledge was succeeded in

business in 1893 or 1894 by The Carter-Crume Com-
pany.

I have refreshed my memory and verified the dates

and find that Carter & Company, Limited, carried on

business from 1886 to 1893, when it was succeeded by

The Carter-Crume Company, which carried on busi-

ness until 1899, when it was succeeded by The Carte-

Crume Company, Limited, which carried on business

until June, 1911, when it was succeeded by the Amer-

ican Sales Book Company, Limited. [87] All of

these companies had a plant at Niagara Falls,

N. Y., each was the successor to all of the rights of

its predecessor, and the changes were reorganiza-

tions, but the business was continuous from several

years prior to 1886 down to the present time.

CHARLES H. DUELL.

Subscribed and sworn to before me this 16th day

of February, 1912.

[Notarial Seal] HELEN M. SEAMANS,
Notary Public No. 113, New York County. [88]
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[Title of Court and Cause.]

Affidavit of Albert F. Nathan.

State of New York,

City and County of New York,—ss.

Albert F. Nathan, being duly sworn, deposes and

says;

For the past eleven years I have devoted my time

almost exclusively to the consideration of questions

of patentability of articles of manufacture, and have

become intimately familiar with letters patent and

the technicalities pertaining thereto. My education

in technical and mechanical matters began at an early

age, and in 1899 I graduated from the Massachusetts

Institute of Technology. Subsequently, I became a

member of the examining corps in the United States

Patent Office and continued exercising the duties per-

taining to that position for some three years, since

when I have been actively practicing my profession

as mechanical and patent expert.

I have testified as a patent expert in a great many

patent causes, and have given testimony in numbers

of suits, both in the United States Federal Courts

and in the Exchequer Court of Canada, in the art

relating to accounting books and appliances. I am,

accordingly, very familiar with the art to which the

patented device here in controversy relates. [89]

I have examined and understand Eeissue Letters

Patent No. 12,005, July 1, 1902, to A. Levison, for

manifold book. I have also examined a printed copy

of the record, have read the decision of the Court of

Appeals in the suit originally brought by Levison
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upon said patent against John Kitchen Jr. Co., and
have examined the patents therein referred to. I

agree with the statement of the Court that the patent
to Barlow, of April 29, 1884, No. 297,556, shows every
detail of the Levison Reissue Patent save that in the
Barlow patent the carbon sheet is loose while in the

Levison patent the same is bound in the book. Long
prior to December 3, 1901, the date when the original

Levison patent was applied for, it was old in the art

of manifold books to fasten the carbon sheet to the

stub. An example of this is found in a reissue patent

to John R. Carter, No. 10,359, dated July 24, 1883.

This patent is for a duplicate book, but it was also old

to bind the carbon sheet in triplicate books. An ex-

ample of this is found in patent No. 556,484, F. J.

Wende, March 17, 1896. The carbon sheet—or
sheets, for the specification states that separate sheets

or a single sheet may be used,—is bound to the book

by stitches or wire staples e. The specification of this

patent also states that the carbon sheet may be car-

bonized upon one side or upon both sides. In fact,

double-faced carbons were in use in manifolding

books long before Levison filed his application for

the original patent the reissue of which is here in-

volved.

I notice that the Court of Appeals, aside from the

Barlow patent, only refers in its opinion to the pat-

ents to Bengough, No. 553,503, January 28, 1806, and

to Doughty, No. 612,197, October 11, 1898, and states

that the Doughty device is similar to the Bengough

device except that the carbon sheet instead of being

bound by stitching in the book is held therein by a

clamp. That difference certainly exists, but that, in
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my opinion, is of small moment for I agree with the

statement of the Court.

*' There are various known method's of binding, as

by binding by a clamp, by glue or paste, or by pres-

sure, as well as [90] by sewing or stitching.

"

Tlie O'Hara patent, No. 490,675, January 31, 1893,

in Figs. 10 and 11, shows another method of binding

and still other methods exist and which might be cited

if deemed important. The Doughty book however,

differs from the Bengough book not only in the

method of binding the carbon sheet, but also in the

fact that the leaves of the Doughty book are divided

into three substantially equal sections, besides the

stub, and these sheets are designed to be separated

from each other and from the stub along the lines

of perforations. The Doughty book also differs

from the Bengough book in that the carbon sheet of

the Bengough book is of the same size as one of the

sections of the leaves, whereas in the Doughty book it

is as long as two of the sections and is carbonized on

both sides.

The differences between the Bengough and Doughty

patented devices are well shown in the exhibit books

which I have initialed, one having upon it the name

of N. B. Holden and the other that of T. W. Marse

&Co.

Turning to the Levison patent and comparing the

device therein claimed with the device shown and de-

scribed in the Doughty patent, I find that the Levison

book, as set forth in claim 3, which is typical of the

claims added in the reissue patent, has the following

elements

:

(1) A double carbon sheet extending the width of
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two of the three separable parts of the record sheets

;

(2) A plurality of record sheets, the record

sheets outside the stubs being divided into three sub-

stantially equal separable parts ; and

(3) Stubs which are attached along lines of per-

forations to the record sheets, the stubs and one side

of the cai'bon sheet being bound together to form the

book.

Turning, now, to the Doughty patent, we find there

[91]

(1) A double carbon sheet extending the width

of two of the three separable parts of the record

sheets

;

(2) A plurality of record sheets, the record sheets

outside the stubs being divided into three substan-

tially equal separable parts; and

(3) Stubs which are attached along lines of per-

forations to the record sheets, the stubs being bound

together to form the book. The different method of

binding the carbon sheets being the only difference

between the two books, which, as the Court of Ap-

peals in the case before cited says, in speaking of

holding the carbon sheet, is immaterial.

I have also examined a book having upon it the

imprint of Chase & Sanborn, which I have identified

with my initials and which is identical with the book

shown, described and claimed in the Levison patent,

and therefore is a complete anticipation of the same,

if it were made prior to the date of the Levison ap-

plication for the original patent.

I have also examined the book having upon it the

imprint of Saks & Co., which same I have initialed.
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An examination of this book discloses that it is a

manifold book comprising in the order named, a

double carbon sheet, a plurality of recording sheets,

the recording sheets outside the stub being divided

into three substantially equal separable parts and the

carbon sheet extending the width and length of two

of said parts, the recording sheet having stubs to

which they are attached along lines of perforations,

said stubs and one side of the carbon sheet being all

bound together to form a book. Such book is a com-

plete anticipation not only of the terms but the spirit

of the book shown, described and claimed in claims

3, 4 and 5 of the Levison reissued patent No. 12,005,

July 1, 1902.

Since dictating the foregoing part of my affidavit

my attention has been called to Wende patent No.

556,484, March [92] 17, 1896, which discloses

manifold books some forms of which have triplicate

copies and is provided with a carbon sheet which

is bound in the book. The Lowe patent No. 594,089,

November 23, 1897, discloses a triplicate book hav-

ing a plurality of recording sheets which are divided

into three equal separable parts of substantially the

same size, and one of the parts of each recording

sheet is provided with a stub, and said stubs and one

of each of the carbon sheets are bound together by

means of rivets or similar devices. The two patents

last referred to are called to the attention of the

Court as further showing that binding a carbon sheet

in a triplicate manifolding book was a very common

expedient prior to 1901.

ALBERT F. NATHAN.
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Subscribed and sworn to before me this 8 day of

February, 1912.

[Notarial Seal] LEONARD A. WATSON,
Notary Public. [93]

[Title of Court and Cause.]

Affidavit of Albert F. Nathan.

State of New York,

County of New York,—ss.

Albert F. Nathan, being duly sworn, deposes and

says:

Since the preparation and execution of the fore-

going affidavit, a copy of the moving papers herein

have been received and, upon examining the same,

I have just ascertained that claims 1 and 2 (which

have not been adjudicated heretofore) have been put

in issue in this cause. These claims are mainlv cori-

cemed with the use of a ''cardboard backing*' in con-

nection with the usual printed ''form" or record

manifolding sheets. This "cardboard backing" is

not specified in claims 3, 4 and 5.

I will first explain claim 2 and will then follow

mth claim 1, since in that manner the Court may the

more readily grasp the true bearing and real char-

acter of these claims.

This claim 2, stripped of all obscuring wording,

calls for a book made up of three elements arranged

in a certain specified sequence or order, that is, (A)

a double coated carbon which occurs first, reading

from top to bottom; then next follows (B) [94]

some tri-paneled record leaves; and finally at the
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bottom or underneath the record leaves (C) the

"cardboard backing."

This claim may be compared in the closest detail

with Defendants' Exhibit "Chase and Sanborn

Book," which I have initialed and which I have

referred to in my foregoing affidavit. I will apply

this claim, splitting the same up into sections serially

and indicating wherein each section applies precisely

to this exhibit. The claim may be followed by read-

ing the following matter in capitals

:

A MANIFOLD BOOK COMPRISING IN OR-

DER.
I desire to note that the order specified is com-

pletely and exactly fulfilled by this Exhibit

:

A DOUBLE CARBON SHEET.
The Exhibit book embodies a sheet of carbon

coated on both sides. It is therefore "double," like

that of the patent. It is positioned at the beginning

of the book and therefore conforms to the order spec-

ified by the claim.

A PLURALITY OF RECORDING SHEETS.
In the Exhibit Book immediately underlying and

next following the carbon sheet and absolutely in the

order specified by the claim are found a multiplicity

of recording sheets.

AND A CARDBOARD BACKING.
The lowermost element of the Exhibit Book is a

heavy piece of cardboard just as specified and pre-

cisely in the order named in the claim. It forms the

bottom or backing of the Exhibit Book.



82 Pacific Manifolding Book Company et al.

THE RECORD SHEETS OUTSIDE THE
STUBS BEINO DIVIDED INTO THREE
SUBSTANTIALLY EQUAL SEPARABLE
PARTS.

Here again the Exhibit Book identically conforms

to the claim since each of the record sheets is divided

by two score lines into equally wide parts. [95]

AND THE CARBON SHEET EXTENDING THE
WIDTH OF TWO OF SAID PARTS.

The carbon sheet in the defendants' book again

conforms precisely to this requirement;, it being ex-

actly coextensive in area with two of the record sheet

divisions and moreover covers the same two sheets

as the carbon shown by the patent.

SAID RECORDING SHEETS HAVING STUBS
TO WHICH THEY ARE ATTACHED
ALONG LINES OF PERFORATIONS.

The Court will perceive that in the Exhibit Book,
these sheets provide a score line providing an attach-

ing margin or stub which enables the leaves to be

separated from the book. Here also the closest iden-

tity exists.

SAID STUBS, AND ONE SIDE OF THE CAR-
BON SHEET, AND BACKING, BEING ALL
BOUND TOGETHER TO FORM A BOOK,
SUBSTANTIALLY AS DESCRIBED.

Even this requirement is satisfied by the Exhibit

Book, that is to say, the one side or margin- or the

cardboard backing as well as of the carbon sheet to-

gether with the stubs (or margins of the record

sheets) are all fastened together by means of staples
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and form a book just exactly as called for by the

claim in issue.

The Court will notice that this claim 2 does not

limit the "cardboard backing" to any fixed size and

does not preclude its location at the bottom of the pad

—in fact, it requires it to underlie the record leaves—

and that it does not restrictively express its function

in any manner differentiating it from the Exhibit

Book aforesaid. This claim is therefore fairly and

squarely counterparted by such exhibit which, in my

belief, constitutes its Chinese anticipation.

As I view claim 1, it expresses little, if anything,

more than two or three of the books of claim 2 piled

up on top of one another. This will be understood

better from the following explanation

:

In a small sized manifold book, one sheet of car-

bon will ordinarily suffice for all the leaves before

its coating material [96] becomes unduly exhausted.

Therefore, whenever it is desired to use manifold

books containing two or three times as many sheets

of paper as in an ordinary book, it of course follows

that a corresponding multiple of carbon sheets

should be provided. These conveniently may be dis-

posed at intervals throughout the large sized book so

that whenever one carbon is nearly exhausted by its

writing on each of the leaves constituting one section

of a book, its office may then be carried on by the

next occurring sheet of carbon. Perhaps I can make

this a little clearer to the Court by simply stating

that a large sized manifold book, such as is now be-

fore it, is nothing more or less than a series of super-

posed books each consisting of about 30 pages, and
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each having its own sheet of carbon paper and each

even having the stiff cardboard backing. These

books are the so-called ''sections" of this claim 1.

An inspection of the drawings of the issued pat-

ent in suit shows how such a book has been made up

by binding together the edges of a series of small

books each including the stiff backs 3. These backs,

how^ever, have been cut short so as to extend only the

width of a single form, i. e., one-third of the full size

of the leaf. Now, this fore-shortened cardboard

shields to some extent the immediately underlying

sheets of carbon. There would, of course, be no in-

vention in simply superimposing and binding to-

gether a series of manifold books in this way, and

I do not believe that the book of the patent in suit

involves more than ordinary mechanical skill. It

may be that a very small amount of material is saved

by making the cardboard backing 3 only one-third

as wide as the manifold sheets, but this appears to

me to be of little consequence and, in any event, there

is no such saving of material in the defendants ' struc-

ture in which the manila sheet that envelopes the

folding carbon is fully coextensive with the duplicate

form sheets. The patent in suit, however, expressly

[97] states, beginning with line 47 of page 1, that

"the cardboard backing 3 occupies the width

of the inner parts only of the sheets above it.
'

'

That is, it is but one-third the width of such sheets.

This feature of the structure is accentuated and made
an essential element of the alleged invention in claim

1, which in the most positive and inelastic terms calls

for:
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**the cardboard backing extending the width

of one of said parts."

This cardboard backing of the book of the patent

is merely a flat unfolded sheet of cardboard and it is

characterized, iirst, by being as narrow as only one

of the panels of the record sheet; second, by being

devoid of any fold lines or creases whereby it may be

folded, or whereby it is adapted or intended to be

folded, and, third, by not enveloping the carbon.

Now^ in the defendants' arrangement the manila

wrapper for the carbon paper is essentially fully co-

extensive in width with the printed record sheets;

that is to say, it is to be counter-distinguished from

the cardboard of the patent in suit by reason of be-

ing three times its width. Furthermore, the manila

wrapper is provided with two folds or score lines

spaced apart similarly to those of the record sheets.

Moreover, it is normally folded at these score lines

so as to embrace both sides of the folded carbon as

distinguished from merely lying flat on one side of

such carbon paper. This arrangement possesses ad-

vantages not possible with the device shown in the

patent in suit, for it not only forms a complete en-

velope for the carbon but it also provides an initial

creasing of the carbon. In other words, in the de-

fendants' device the carbon is initially creased so

that when the manila wrapper is removed and torn

off and thrown away the operator can very easily

fold the form sheets around the carbon in the manner

contemplated by this book and the creased lines of

the carbon will be in proper registry, so that when

[98] the printed forms are folded they will overlie
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one another in exact registry. This is most impor-

tant. If the creasing of the carbon is left to the

operator, it is likely to be carelessly done so that it

will thereafter always exercise a tendency to throw

the superimposed forms more or less askew or out

of registry.

The patent in suit states in part, beginning with

line 76 of page 1, that ''The use of the cardboard

backing is to provide a hard substance to form a

smooth writing surface " Long before

the date of this patent it had been customary to

use some such smooth writing surface when

carbon copies were being made. The reason for this

lies in the fact that it is easier to produce a copy of

good definition against a hard background than

against a spongy or more or less yielding background,

such as would be formed by a multiplicity of super-

imposed sheets of paper. It is also an old thing to

superimpose a series of duplicating sheets, each

series being separated from the other by a stiff plate

or backing so that what is written on any of the sheets

of the overlying series will not be transmitted to or

in anywise affect the carbon or carbons arranged

with the underlying series. All this was old and

well-known many, many years prior to the date of

original application of the Levison patent in suit.

I call the attention of the Court to the Patent No.

209,141 granted to Southard on October 22, 1878.

This prior art patent shows a pile of sheets for man-

ifold writing, said pile consisting of six, eight or ten

series of record sheets, each separated from one an-

other by a plate of tin and adapted to be used sue-
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cessively by removing the tins in the general manner

of the Levison arrangement.

This use of such a backing is quite to be expected

wherever manifolding by carbons is done because of

one's natural inclination to resort to commonplace

expedients such as will secure better definition in the

carbon impression. For example, patent No. 469,748

[99] granted to McDonald on March 1, 1892, shows

a carbon-holder having a base indicated by A, which

the patent states to be "a rectangular base plate pref-

erably composed of thin sheet metal."

This plate is inserted underneath the sheets on

which the impression is to be made, and it will, of

course, provide a desirable rigid background analct-'

gous to that indicated by the cardboard 3 of the pat-

ent in suit. The patent No. 467,582 granted to Mc-

Donald on January 26, 1892, also refers by the char-

acter D to a corresponding plate. At an even earlier

date such plates were proposed and used for instance,

patent 428,856, granted to Pardee on May 27, 1890,

shows a plate A which is described beginning with

line 30 on page 1 of this patent as follows

:

"A indicates the surface plate of the device.

This plate may be made of metal, or any other

suitable material that would give a smooth and

firm surface for the paper being written upon

or above it."

Patent 418,283, granted to Gibbs on December 31,

1889, also shows a device of this character. The

Court ^\dll therefore perceive that such plates,

whether used singularly or serially, are old and well

known.
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I desire to bring before the Court another fact

showing that, so far as the cardboard feature is con-

cerned, the defendants' structure differs materially

from that of the device of the patent. The Court

will notice that the cardboard 3 of the patent is dif-

ferent in form irrespective of thickness of paper

from the regular record sheets of the book. In the

defendants' device, apart from its peculiar folding,

it resembles more nearly the regular record sheets

and differs therefrom principally by being made of

somewhat thicker stock and being free from the

printing matter on such record sheets. That is to

say, the manilla wrapper of the defendants' struc-

ture normally wraps around the [100] carbon

sheet in the same manner that the record sheets are

wrapped around such carbon sheet whenever they are

issued. It therefore in structure is much more like

such regular record sheets than is the cardboard

backing of the patent in suit.

That the cardboards are different is also evidenced

by the fact that the Patent Office, after comparing

the two, has issued on Oct. 5, 1905, Patent No. 936,084

to Brown. This patent shows and claims the iden-

tical structure used by the defendant herein and I

understand that the defendants are manufacturing its

books under this patent.

Reverting to claim 2, I also desire to state that

Defendants' Exhibit "Saks & Company Book" also

exactly falls wdthin the spirit and language thereof,

and that such exhibit if made later than the date

of the patent in suit would infringe claim 2. Con-

versely, if it antedates such patent it would fully
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and exactly anticipate claim 2, in precisely the man-

ner I have explained in connection with the Chase

and Sanborn Exhibit book.

I am therefore, of the opinion that the defendants*

structure does not embody the subject matter of

claim 1 of the patent in suit which is specific to the

narrow cardboard 3, and that it does not infringe the

same whether such claim is anticipated or not, nor

does it infringe claim 2 because, as I have shown,

the latter is fully anticipated by defendants' Exhibit

Chase & Sanborn Book, which includes each and

every element of such claim, including the cardboard

backing.

I have not before me the book referred to in Mr.

Berling's affidavit, but the book referred to in my
affidavit as the defendants' has been marked ''De-

fendants' Exhibit Defendants' Book."

ALBERT F. NATHAN.

Subscribed and sworn to before me this 10 day of

February, A. D. 1912.

[Notarial Seal] LEONARD A. WATSON,
Notary Public. [101]

[Title of Court and Cause.]

Affidavit of Horace P. Brown.

State of California,

County of ,;—ss.

Horace P. Brown, being duly sworn, deposes and

says: I am of lawful age, reside at Oakland, Cali-

fornia, and am General Manager of the Pacific Mani-

folding Book Company, one of the defendants in the

above-entitled suit. I am the patentee named in U.
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S. Patent No. 936,084, issued October 5, 1909, upon

the application filed July 28, 1908. My company has

been engaged in manufacturing books mider this pat-

ent since October 5th, 1909, and neither during that

time nor at any other time has our company ac-

knowledged or acquiesced in the validity of the Levi-

son Reissue Patent involved in this suit. The in-

vention of my patent is a valuable one in triplicating

books and, so far as I know, no one before me had

ever used an interfolded and protective sheet in the

manner shown and described in my patent, and which

also is of commercial value.

HORACE P. BROWN.

Subscribed and sworn to before me this 24th day of

February, 1912.

[Notarial Seal] CARLOS G. WHITE,
Notary Public in and for Alameda County, State of

California. [102]

Receipt of copies of the foregoing affidavits ad-

mitted this 26th day of February, 1912.

MILLER & WHITE,
Sols, for Complainants.

[Endorsed] : Filed Feb. 28, 1912. Jas. P. Brown,

Clerk. By J. A. Schaertzer, Deputy Clerk. [103]
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[Title of Court and Cause.]

Before H. M. WRIGHT, Esq., Examiner in

Chancery.

Depositions of John Kitchen, Jr., Charles A. Mur-

dock and Horace P. Brown, Taken Wednesday,

March 6, 1912.

Wednesday, March 6, 1912, at 10 o'clock A. M.

Counsel Appearing:

For Complainants: WILLIAM K. WHITE,

Esq.

[Deposition of John Kitchen, Jr., for Complainants.]

For Respondents: F. P. WARFIELD, Esq.

Direct Examination of JOHN KITCHEN, Jr.,

called for Complainants, sworn:

(By Mr. WHITE.)

Q. State your name, age, residence and occupation,

please.

A. John Kitchen, Jr.; 44; 67 First street, San

Francisco ; manufacturer, printing and binding.

Q. With what firm are you connected, Mr.

Kitchen '^ A. John Kitchen, Jr. Company. [104]

Q. You are the president of that company, are

you? A. Yes.

Q. And have been for what period of time?

A. Ever since it started.

Q. When? A. About 14 years ago.

Q. That company was the defendant in a suit

brought by Alexander Levison in the year 1908 in the

United States Circuit Court for the NoHhern Dis-

trict of California for the infringement of the Levi-

son patent No. 12,005, was it not? A. It was.

Q. At that time where was the location of the place
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(Deposition of John Kitchen, Jr.)

of business of the Kitchen Company?
A. Same place, 67 First street.

Q. San Francisco ? A. San Francisco.

Q. Was there any other concern doing business in

the building at that time, any similar business?

A. In my place?

Q. Yes.

A. No, not on the same floor that I am on. Not
in the same building.

Q. Was the Charles A. Murdock Company engaged
in business in that building in that year ?

A. They are in the building but on a separate floor.

There is a partition between the building. His en-

trance is on Fremont street and mine is on First.

Q. What was the business of that Murdock Com-
pany? A. Printers.

Q. Who was your attorney in the suit of Levison
against j^our company? A. Mr. Townsend.

Q. Mr. Charles E. Townsend of San Francisco ?

A. Yes, sir.

Q. Did any other company or concern assist you
in the defense of that suit? A. No. [105]

Q. Did your company pay the entire expense ?

A. It did.

Q. No other concern or person, directly or indi-

rectly, in any way assisted your company ?

A. None whatever.

Q. Was Mr. Townsend at that time the attorney
for the American Sales Book Company ?

A. I could not say.

Q. Was he the attorney for the Pacific Manifold-



vs. Alexander Levison et al. 93

(Deposition of John Kitchen, Jr.)

ing Book Company?
A. I could not tell that either.

Q. You never discussed that matter with him ?

A. No.

Q. When that suit was pending did you ever dis-

cuss the suit with any representative of the Pacific

Manifolding Book Company in Oakland?

A. No.

Q. Do you know Mr. Max Wollmer %

A. Yes, I know him. I know who he is. I know
him to say ''hello. " That is about all.

Q. Did you ever have any conversation with Mr.

Wollmer about this Levison suit?

A. I don't recall it. I may have mentioned it to

him. I have to various people.

Q. Did not you state to him on one occasion in San
Francisco during the pendency of that suit that the

suit was not costing your company anything?

A. Yes ; I told him that my attorney took the suit

and if he did not win he was not to have any money.

That he thought we had a good case and stood a

pretty good chance to win.

Q. I understand then that your attorney, so far

as his fees were concerned, took the case upon a con-

tingency— A. Yes, sir.

Q. —and all that your company was called upon

to do was to pay all the costs and expenses of the liti-

gation? A. That is the idea. [106]

Q. And I understand that no other concern or

company assisted you in paying those costs or ex-

penses? A. No.
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(Deposition of John Kitchen-, Jr.)

Q. At the time that suit was commenced against

you do you remember whether or not Mr. Charles A.

Murdock was connected with the Pacific Manifolding

Book Company?

A. I could not say whether he was at that time or

not.

Q. You knew nothing about it at that time, if he

was? A. No.

Q. Prior to making the fee-books for the city and

county of San Francisco which were involved in the

suit and adjudged to be an infringement of the pat-

ents sued on, did you ever consult anyone as to

whether or not such fee-books would constitute an in-

fringement of the Levison patent, aside from your

attorney? A. No, not outside of my attorney.

Q. Did you ever discuss with Mr. Murdock or with

any representatives of the Pacific Manifolding Com-

pany, the proposition of the manufacture of such fee-

books? A. No.

Mr. WHITE.—That is all.

Mr. WARPIELD.—No cross-examination.

[Deposition of Charles Murdock, for Complainants.]

Direct examination of CHARLES A. MUR-
DOCK, called for the complainants, sworn.

(By Mr. WHITE.)
Q. What is your residence and occupation, Mr.

Murdock ?

A, Residence, San Francisco, and I am in the

printing business, more or less.

Q. At one time you were the president of the Pa-

cific Manifolding [107] Book Company, the de-
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(Depiosition of Charles A. Mtirdock.)

fendant in this suit, were you not ?

A. Yes, I was.

Q. During what period of time ?

A. I think it was at the time it Avas organized in

1904 and for I think two years after that.

Q. Were you one of the organizers of that com-

pany ? A.I was
;
yes.

Q. Who were the other organizers?

A. Mr. Horace Brown, M. J. Stone, and then a

number of other stockholders came in and organized

the company ; Mr. Henry T. Scott and others, quite a

niunber.

Q. Are those stockholders all local people"?

A. The stockholders are local people.

Q. On the organization of that company did it buy

out some other company ?

A. Yes. We bought the Carter Crume Company

of Kenneth, Toronto, Canada, who were eastern man-

ufacturers, and their agency had been held by the

Pacific Press in Oakland, and we accepted the

agency and reorganized the company and took over

the representation of that eastern house. That is

the Pacific Manifolding Company with the Carter

Crume Company owned a portion of the stock, and

we continued the business here. We bought them

out.

Q. As I understand you prior to the organization

of the Pacific Manifolding Book Company this Pa-

cific Press Publishing Company was doing business

under some sort of an agreement with the Carter

Crume Company whereby they acted as agents or li-

censees under the patents?



96 Pacific Manifolding Booh Company et al.

(Depiosition of Oiiiarles A. Murdock.)

A. Yes, we took over their interests.

Q. And in taking over this company did you as-

sume its obligations in your contract between this

company and the [108] Carter Crume Company?
Mr. WARPIELD.—Defendant herein has every

inclination to allow complainants to bring out any

matter which may in anywise be pertinent to the

present issue. It is apparent, however, that coun-

sel is going far beyond the limits of anything that is

or could be pertinent to the issue, and an objection

is entered accordingly.

(Reporter reads question.)

A. I don't catch the connection. Assume the ob-

ligations of the Pacific Book Company with the Car-

ter Crume Company. They had represented the Car-

ter Crume Company and manufactured under their

patents. We succeeded to them and our contracts

were direct with the Carter Crume Company. We
had nothing further to do with the Pacific Book Com-
pany, nor with their contracts so far as I understand

it.

Q. And these new contracts entered into by the

Pacific Manifolding Book Company and the Carter

Crume Company were in the nature of licenses grant-

ing your company the privilege of making books

under the Carter Crume Company's patents?

A. Yes, we bought them after a munber of books

were made.

Q. At the time of the organization of the Pacific

Manifolding Book Company did the Carter Crume
Company take any of its stock %
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A. My memory is not clear. I think they had one

quarter. It seems to me they had some stock. Mr.

Brown conducted the thing more thoroughly than I

do and he remembers it. I have forgotten the thing,

the details of the arrangement. I think they had

in some way a quarter interest; something of that

kind.

Q. How long did these local stockholders continue

to maintain [109] their control of the Pacific

Manifolding Book Company?

A. I think until some time in the fall of 1910, if I

remember correctly.

Q. And then what took place with respect to the

control of a majority of its stock?

Mr. WARFIE'LD.—Objected to as entirely imma-

terial and irrelevant, and counsel is requested to

state, if he can, what he expects to show by this line

of questioning.

Mr. WHITE.—^We expect to show that the Ameri-

can Sales Book Company and its subsidiary or asso-

ciated companies own and control the defendants in

this case, and that most of the witnesses, or at least

most of the parties giving affidavits in this case, in

one way or another are associated with the American

Sales Book Company, and therefore prejudiced and

interested parties, and such line of testimony goes

to the credibility of those parties making affidavits

herein.

Mr. WARFIELD.—Will coimsel please state, if

he can, for the information of the Court where he

expects to show prejudice by such a devious line of

examination ?
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Mr. WHITE.—It simply goes to show self-in-

terest.

(Reporter reads question.)

A. I was not on the board at that time and I don't

know the details of the sale. I only know that I sold

my stock with others, and have had no interest in it

since that time.

Q. To whom did you sell your stock %

A. I don 't know. We all agreed to sell, and it was

transferred. I don't know who the individual is to

whom it went.

Q. Did you all combine together to sell your stock

at one time pursuant to som-e agreement with some

representative of some eastern concern ? [HO]

A. Yes, I think there was an offer and agreement

that we would sell, and it was placed in the bank or

somewhere ; something like that. I really had noth-

ing to do with it. I was not on the board and know
nothing about the arrangements they naade. I had

retired from the presidency sometime before that.

Q. Do you know the nam« of the gentleman repre-

senting those ea;stern parties who negotiated this pur-

chase ?

A. No, I do not. I think the matter of the sale

from this end was in the hands of Mr. H. T. Scott,

and J. M. Duke, but who they treated with and the

particulars, I don 't know.

Q. So you don't know then to whom this stock in

the Pacific Manifolding Book Company was sold?

A. No, I do not.

Q. And you don't know who thereafter assumed
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control of the Pacific Manifolding Book Company by

reason of this purchase of the stock"?

A. Only by hearsay and seeing their letter-heads.

I have no personal knowledge.

Q. Do you know anything about the Pacific Burt

Company, Limited?

A. No, I only know that there is such a company.

Q. That company was not in any wise connected

with the Pacific Manifolding Book Company at the

time you owned that stock in that company ?

A. No. Our relations were wdth the Carter

Crume Company.

Q. Did you ever meet Mr. Burt of that company?

A. No.

Q. At the tim€ this suit of Alexander Levison

against the J. Kitchen, Jr. Company was brought you

were president, were yon not, of the Pacific Mani-

folding Book Company, the suit being brought on

September 4th, 1906;?

A. 1908? Yes, I think I w^as. I am not quite

sure when I did get out of there. [Ill] (Witness

consults memoranda.) No, I think I was only presi-

dent in 1906, if I remember. It organized in 1904,

and I managed it for a year, and I was president for

two years, so in 1908 I w^as not president.

Q. During the pendency of that suit, did you, or

your company, the Pacific Manifolding Book Com^

pany, in any way assist Mr. Kitchen and his company

in defending the suit?

A. Not to my knowledge. I never did personally,

and I don't know that the company did.
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^
Q. At that time Mr. Charles E. Townsend of this

city was the patent attorney representing the Pacific
Manifolding Book Company, was he notf

A. I do not know. I know nothing of it. I never
met Mr. Townsend and I don't know who the com-
pany employed.

Q. Who was the active manager of the Pacific
Manifolding Book Company at that time, that is
from 1908 to 1910?

A. Mr. Horace Brown was the manager.
Mr. WHITE.—That is all.

Mr. WARFIELD.—No cross-examination.

[Deposition of Horace P. Brown, for Complainants.]
Direct examination of HORACE P. BROWN

called for complainants, sworn.

(By Mr. WHITE.)
Q. State your name, age, residence, and occupa-

tion, please.

A. Horace P. Brown; manager Pacific Burt Com-
pany, Limited, Oakland.

Q. You are also the manager of the Pacific Mani-
folding Book Company, one of the defendants in this
suit, are you not ? [112]

A. I was when it was a separate corporation. It
is really a department now of the Pacific Burt Com-
pany.

Q. The Pacific Manifolding Book Company is still

a live corporation, is it not ? A. Oh, yes.

Q. Who are its officers ?

A. That I could not tell you. I don't remember
the—

Q. Are there any officers of that company who ever
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giA'e you any orders or instructions with regard to

carrying on the business of the Pacific Manifolding

Book Company?
A. Any officer of the Pacific Manifolding Book

Company ?

Q. Yes. A. Not recently ; no.

Q. In the last two years can you state who was the

president of the Pacific Manifolding Book Com-
pany? A. In the last two years?

Q. Yes. A. Harry Scott, Harry H. Scott.

Q. Who is the president now?
A. I don't know. I don't know who the officers

are.

Q. Is that company actively engaged in any busi-

ness except— A. It is known as a department.

Q. As a department is it engaged in any active

business ?

A. We run a department of our company under

that name. That company itself is not really en-

gaged in business.

Q. In other words, the business over there in Oak-

land under your management is the business of the

Pacific Burt Company, w^hich company wishes the

public to understand is carried on by this other cor-

poration, the Pacific Manifolding Book Company.

Is that correct? A. No, sir.

Q. As a department of the Pacific Burt Company ?

A. No, sir. The Pacific Burt Company that I

manage is run under the name of the Pacific Burt

Company. We retained the name of the Pacific

Manifolding Book Company for sales book [113]

department.
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Q. You retained the name, but as a matter of fact

as I understand you that corporation does not carry

on an active business'?

A. Oh, no. It is all carried by the Pacific Burt

Company and it owns all the stock of the Pacific

Manifolding Book Company.

Q. Do you know when the Pacific Burt Company
purchased the stock of the Pacific Manifolding Com-
pany?

A. Well, it was about October 1st, 1910. That is,

of course, the Pacific Burt Company was not at that

time—I don't remember how it w^as. I think that

the company was organized at that time.

Q. And after the purchase of all the stock of the

Pacific Manifolding Book Company in 1910 by the

Pacific Burt Company, the Pacific Manifolding Book
Company ceased to do any active business. Is that

correct ?

A. It pays its State license as a corporation.

Q. And that is the extent of its business?

A. I think that is the extent of its business.

Q. Do you prepare the reports filed by that com-

pany for the purpose of taxation and showing the

amount of business done by it ? A. No.

Q. Who is the president of the Pacific Burt Com-
pany? A. F. J. Moore.

Q. Where does he reside ?

A. He is at present in Europe.

Q. He resides in Europe?

A. No, Toronto, Canada.

Q. Who is the vice-president?
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A. Henry T. Scott.

Q. Has Mr. Scott any substantial holding of stock

in the Pacific Burt Company as far as you know?

[114]

A. That I could not tell you.

Q. Do you know by whom the stock of the Pacific

Burt Company is owned? A. No, I don't.

Q. Do you know by whom the majority of the

stock of the Pacific Burt Company is owned?

A. I do not.

Q. Under whose supervision and instructions do

you perform your duties as manager of the Pacific

Burt Company, Limited?

A. The Board of Directors.

Q. Who are they?

Mr. WARFIELD.—It is quite evident that this

examination is developing into a pure fishing excur-

sion in an attempt to gratify the wholly unjustifiable

curiosity of the complainants in this case. This ex-

amination is clearly incompetent and has no proper

place in this proceeding, and counsel is warned that

if he attempts to proceed, exception will be taken

and the matter will go up before the court.

Mr. WHITE.—Read the question.

'(Reporter reads question.)

A. F. J. Moore; F. N. Burt; H. T. Scott; Horace

P. Brown; A. E. Ames; James Ryrie and C. W.

Colby.

Q. Where does the Board of Directors of that

company meet? Here in California or in the east?

A. Toronto.
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Q. And you get your directions and instructions

from Toronto? A. Yes, sir.

Q. From whom?
A. As a rule from the president, such directions

as I get. As a matter of fact, I receive very few
directions.

Q. Is the Pacific Burt Company, Limited, engaged
in business anywhere else in the United States? In
other words, have they a plant anywhere else?

[115]

A. They have stock in the Denver Sales Book
Company, a plant operated at Denver. They have
the controlling interest in that.

Q. And that company operates in Colorado in the

name of the Denver Sales Book Company?
A. Yes.

Q. The Pacific Burt Company has the controlling

interest in that company. Is that correct?

A. Yes, they really control that company.

Q. Are they engaged in business in any other part
of the United States directly or indirectly ?

A. Not to my knowledge.

Q. Who is the president of the American Sales

Book Company?
A. I really don't know. I could guess, but I don't

know.

Q. Isn't Mr. Moore? A. I could not tell you.

Q. Mr. S. J. Moore is president of the Kidder
Press Company, is he not?

A. I really don't know. I don't know who the offi-

cers are.
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Q. Has the Pacific Burt Company any offices in

New York? A, No, sir.

Q. Any representative in New York?

A. Not to my knowledge.

Q. Does the Pacific Burt Company under your

management here have any business relations or con-

nections with the American Sales Book Company,

Limited?

Mr. WARFIELD.—Same objection before as to

incompetency and irrelevancy, and witness is in-

structed that he need not answer this or any further

questions relating to the business affairs of the Pa-

cific Burt Company unless he so desires.

Mr. WHITE.—You can answer the question.

Mr. WARFIELD.—What is the question.

(Reporter reads question.)

A. We have a right to send them orders to be

manufactured such [116] as we can't manufac-

ture, and sometimes we do so.

Q. In other words, all the business that you get

on the Pacific Coast and which you are unable to

take care of in your plant at Oakland is sent on to

the American Sales Book Company, Limited, to be

taken care of by them. Is that correct ?

A. I would not say all of it because we may send it

to anybody. We might give it to a local firm. As a

matter of fact, the amount of business we send them

is very small.

Q. Under what sort of an agreement do you send

business to the American Sales Book Company,

Limited ?



106 Pacific Manifolding Booh Company et al.

(Deposition of Horace P. Brown..)

A. Why, that we will pay for it when it is shipped

out.

Q. Is the stock of that company in any way owned,

directly or indirectly, by the Pacific Burt Company,

Limited? A. Not to my knowledge.

Q. Is the stock of the Pacific Burt Company, Lim-

ited, owned by the American Sales Book Company,

Limited? A. I could not tell you.

Q. Can you state whether or not the majority of

the stock of the Pacific Burt Company, Limited, and

a majority of the stock of the American Sales Book

Company, Limited, is owned and controlled by the

same party ?

A. I don't believe it is. I really don't know, but

I don't believe it is. Our understanding is, so far

as our company is concerned, that our stock is owned

by hundreds of people. My recollection of the stock

is that it was. open for public subscription. I don't

believe there is any one party or any one person that

controls our stock.

Q. Do you know the extent of tlie business carried

on by the American Sales Book Company, Limited,

in sales check-books? A. No.

Q. Do you know what proportion of such business

in the United ,[117] States is controlled by that

company? A. No, I really don't.

Q. Is it a large company? A. I think it is.

A. Considered the largest in the business, is it not?

A. Well, I would think so from my general knowl-

edge. I believe it is the largest company in the

United States in that line.
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Q. Has the Pacific Burt Company, Limited, oper-

ated under any patents owned by the American Sales

Book Company, Limited?

A. I think we have several patents that we operate

under that are owned or were owned by them.

Q. Does the Pacific Burt Company, Limited, ac-

count to the American Sales Book Company, Lim-

ited, for royalties'? A. No.

Q. So far as you know then the Pacific Burt Com-

pany, Limited, is paying nothing for the use of these

patent rights to the American Sales Book Com-

pany, Limited?

A. We bought the patents outright. The patents

I refer to we bought the right to use. We have got

the exclusive right to use them. We made our ar-

rangements with them; we bought it outright.

,Q. Is there any understanding or agreement be-

tween the Pacific Burt Company, Limited, and the

American Sales Book Company, Limited, whereby

the latter company is not to do business on the Pa-

cific Coast?

A. Well, we bought out at least the agreement with

the Carter-Crume Company. We took over the in-

terest of the Pacific Press Company who gave us the

exclusive right for their patents to the eastern line

of the State of Colorado. The American Sales

Book Company succeeded to the Carter-Crume Com-
pany's [118] business. Naturally, they have to

look up to that and recognize those rights.

Q. Has the American Sales Book Company, Lim-

ited, any representative out here on the Pacific
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Coast, any office or agency here ?

A. I don't think they have at the present time.

Q. Do you know whether or not the American
Sales Book Company, Limited, is doing business in
practically every State in the Union east of the
Rocky Mountains?

A. I could not say they do in every State but I
imagine they do.

Q. Do they do it directly or through local corpora-
tions?

A. Well, I am only guessing at that, but I imagine
that they do it directly as a rule.

Q. About what percentage of the business done
on the Pacific Coast in your line of business does the
Pacific Burt Company do ?

,A. I really have not got the percentage on that.

Mr. WARFIELD.—Objected to as it is obviously
merely an attempt to gratify the curiosity of com-
plainants as to matters which have no pertinency or
relevancy to the issues in this case. Defendants will

call the attention of the Court at the hearing to the
attitude of complainants as sho^^ni throughout this

examination.

Mr. WHITE.—We will save counsel that trouble.

We will disclose our attitude to the Court.

Q. Do you know what the relations are between
the Pacific Burt Company and the Kidder Press
Company? A. No relations so far as I know.

Q. You are using the Kidder Press Company's
presses, are you not?

A. We have some of their presses that we bought
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a .[119] ,good many years ago. At the present

time we manufacture our own presses.

Q. Do you know a Mr. James Brown, vice-presi-

dent of the Kidder Press Company?

A. I know a James Brown, but I don't know

whether he is vice-president of the Kidder Press

Company or not.

Q. He resides in New York?

A. That is not the Brown I know.

jQ. Do you know anything about the Bailey Press?

A. I have heard the name Bailey Press. My im-

pression is that Bailey was an inventor of a press. I

know very little about it. I have an impression that

someone told me sometime or other that Bailey was

an inventor of a sales book press.

Q. Do you know where any Bailey press is in op-

eration ?

A. I don't know any presses under that name.

We have Potter presses over there. They are turned

out by Potter Brothers, I think, and it is just pas-

sible that Bailey was the inventor of that press, but

I am not entirely sure about that.

Q. Where was that press built? Was it built in

Elmira, New York? A. No, I think not.

Q. Did you ever hear that the right in the Bailey

press was purchased by the American Sales Book

Company, Limited ? A. No.

Mr. WARFIELD.—Objected to as incompetent.

A. I never heard of it.

Q. As I understand you, you don't recall or at

least have no knowledge of the shipping of presses
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of this character by W. T. Bailey to someone in

Oakland subsequent to the year 1906?

A. Never heard of it.

^Q. Did you or your company in any way assist

the J. Kitchen Jr. Company in the defense of the

suit brought by Mr. Levison [120] for the in-

fringement of the patent sued on herein ?

A. Absolutely not.

Q. Did you ever discuss that case with Mr. Kit-

chen during its pendency? A. Never.

Q. Who was your patent attorney here in San

Francisco? A. We haven't any.

Q. Did the Pacific Burt Company, Limited, or the

Pacific Manifolding Book Company, while you were

connected with either of them, ever employ Mr.

Charles E. Townsend as your patent attorney ?

A. We have in special cases to take out a patent

and apply for a patent but not regularly as our pat-

ent attorney.

Q. Did your company ever employ him in any

other connection than that with respect to taking out

a patent?

A. I don't think I understand what you mean.

Q. You stated that your company had employed

him to represent you in applying for letters patent.

I am asking you if you employed him in respect

to any other work not connected with the application

for letters patent?

A. Well, it- would not be any work unless it was
connected with some patent.

Q. Some patent suit or threatened suit ?

A. I don 't thirds we have had a patent suit.
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Q. Or threatened suit ?

A. I think this is the first patent suit we have had

so far as I know.

Q. So you don't recall ever employing Mr. Town-

send to represent your company in connection with

some suit which was threatened or some charge of

infringement which was made against your com-

pany? .[121]

A. I don't think so. I don't remember it.

Q. Do you know whether or not Mr. S. J. Moore

is the vice-president of the American Sales Book

Company ?

A. I could not state positively. I have not seen

their list of officers.

Q. Do you ever get any instructions from any of

the officers of the American Sales Book Company,

Limited, connected with the business carried on by

you here?

A. They would not have any right to give me any

instructions.

Q. You don't get them then? A. No, sir.

Q. Do you know whether or not there is any agree-

ment between the Pacific Burt Company and the

American Sales Book Company, Limited, in connec-

tion with the latter company doing business on the

Pacific Coast in connection with unpatented books?

A. The American Sales Book Company succeeded

to the Carter-Crume Company. The Carter-Crume

Company has given us the entire field exclusively,

and the American Sales Book Company naturally

had to retire from this field.
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Q. It had to retire from this field in connection

with patented books, but I am now referring to un-

patented books.

A. Well, I don't—any orders the}^ received they

would refer to us unless we authorized them to make.

Q. In other words, if anyone on the Pacific Coast

sent an order direct to the American Sales Book

Company, Limited, for any book, whether patented

or unpatented, you feel certain that the company

would refer such party to the Pacific Burt Company,

Limited. Is that correct?

A. I think so, without any question.

Q. Is there any agreement to that effect?

A. I think it is generally understood that this is

to be done. [122]

Q. On the other hand, is there anj^ agreement to

the effect that the Pacific Burt Company, Limited,

shall not do business in the East and will turn over

the business to the American Sales Book Company ?

A. We never have been in business there, and never

have had any right to do business there. Under our

agreement with the Carter-Criune Company we have

no right to go east of the Colorado line.

Q. I am referring to unpatented books.

A. It would not make any difference. We were

restricted to our territory.

Q. So this agreement originally between the Pa-

cific Burt Company, Limited, and the Carter-Crume

Company, which was afterwards taken over by the

American Sales Book Company, restricted those two

companies with respect to the business carried on by
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them in the United States to these respective terri-

tories. Is that correct •? A. That is correct.

Q. Regardless of whether the business was in

patented or unpatented books?

A. I don't know as it says it, but I think it is

thoroughly understood.

Q. It was a gentlemen's agreement to that effect,

if not in writing"?

A. No, it was a written agreement.

Q. A written agreement? A. Oh, yes.

Q. Is that agreement still in effect?

A. I think it is.

Q. It is still observed at any rate, is it not?

A. Yes, sir.

Mr. WHITE.—That is all. [123]

Cross-examination of HORACE P. BROWN.

(By Mr. WARFIELD.)
XQ. Are you here under subpoena or voluntarily ?

A. I came here voluntarily.

XQ. Is a large or a considerable part of your busi-

ness the manufacture of sales books or other articles

under letters patent of the United States?

A. It is quite a large proportion of it.

Mr. WARFIELD.—That is all.

Mr. WHITE.—That is all.

It is stipulated that the reading and signing of the

testimony by the three witnesses this day examined

be waived.
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United States of America,

State and Northern District of California,

City and County of San Francisco,—ss.

I hereby certify that the foregoing depositions of

John Kitchen, Jr., Charles A. Murdoch and Horace
P. Brown were taken by agreement of counsel for the

parties at my ofiBce, room 214, in the United States

Court House and Postoffice Building, in said city

and county on Wednesday, March 6th, 1912, at 10

o'clock A. M. in my presence and in the presence of

counsel for the respective parties to the said cause,

entitled Alexander Levison et al., complainants, vs.

Pacific Manifolding Book Company et al., respond-

ents, number 15,439, on the register of the District

Court of the United States for the Northern District

of California, Second Division; [124] that Wm.
K. White, Esq., appeared as counsel for the com-
plainants, and F. P. Warfield, Esq., appeared as

counsel for the respondents ; that previous to giving

their testunony the said witnesses were each by me
duly sworn to tell the whole truth in said cause; that

at the request of counsel said depositions were taken
in shorthand and thereafter transcribed by the Ex-
aminer's reporter, Wm. T. Eckhoff, a competent and
disinterested reporter; that by a stipulation of coun-

sel for the parties the reading and signing of their

testimony by the said three witnesses was waived.

I further certify that I am not attorney or of

counsel for any of the parties in said cause, nor in

any way interested in the event thereof; that I have
retained said depositions for the purpose of depos-
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iting the same by my own hand with the clerk of the

said court in which said cause is pending on the day

on which this certificate is dated.

In witness whereof, I have hereunto set my hand

at my office aforesaid this 7th day of March, 1912.

H. M. WRIGHT,
Examiner in Chancery, United States District Court

for the Northern District of California.

[Endorsed] : Rec'd and Filed Mar. 7, 1912. Jas.

P. Brown, Clerk. By W. B. Maling, Deputy Clerk.

[125]

[Title of Court and Cause.]

Affidavit of Walter F. Blake and Copy of Binner-

Levison Correspondence.

State of Massachusetts,

County of Middlesex,—ss.

Walter F. Blake, being duly sworn, deposes and

says : I am of legal age, reside at Boston, Mass., and

am manager of The C. S. Binner Corporation, which

succeeded The Chas. S. Binner Company, and the

records of the latter company are in the possession

of the former.

I am the same Walter F. Blake who made an affi-

davit entitled in this case February 14, 1912. The

annexed papers are correct copies of a certain agree-

ment entered into between A. Levison and The Chas.

S. Binner Company under date of June 4, 1902, and

the copies annexed thereto are correct and true copies

of correspondence passing between the Levison

Printing Company, The Chas. S. Binner Company



116 Pacific Manifolding Booh Company et al.

and The C. S. Binner Corporation. The original

letters from the Levison Company are in our posses-

sion, as are the copies of the letters sent [126] to

that concern and also the original agreement.

We must decline, however, to permit the originals

to go out of our possession at this time.

WALTER F. BLAKE.

Subscribed and sworn to before me this 19th day of

February, 1912.

[Seal] GEORGE F. HOWLAND. [127]

COPY.
This agreement made and entered into this 4:'th

day of June, 1902, between Alexander Levison, of the

City and County of San Francisco, State of Cali-

fornia, party of the first part, and The Chas. S.

Binner Company of Boston, in the County of

and State of Mass., party of the second part, wit-

nesseth

;

Whereas the party of the first part is the owner
of an invention of manifold books (for which letters

patent of the United States have been granted Feb-
ruary 25th, 1902, No. 694,103) ; and whereas the party
of the second part is desirous of making and selling

manifold books containing the said improvements

:

Now, therefore, the parties have agreed as follows

:

(1) The party of the first part hereby licenses and
empowers the party of the second part to manufac-
ture, subject to the conditions specified herein in

Boston and in no other place or places for the term
of one year, beginning on the 1st day of July, 1902,

and ending on the 30th day of June, 1903, manifold
books containing the said improvements, and to sell
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the same within the Territory mentioned in attached

memorandum.

(2) The party of the first part agrees to sell to

the party of the second part license stamps of any

number desired by the party of the second part at

the price of Two 50/100 Dollars per hundred stamps,

the same to be used, one on each book of 100 leaves,

or less, and for larger books in the same proportion

so manufactured by the party of the second part.

(3) The party of the second part agrees not to

sell or use any of the said manifold books containing

the said improvement without affixing thereto and

cancelling the required number of stamps supplied

by the party of the first part, and in case the party of

the second part shall sell or use any of the said

books containing the said improvement without so

affixing thereto and cancelling one of the said stamps

supplied by the party of the first part, then, at the

option of the party of the first part, this agreement

shall be null and void and the license thereby granted

shall cease and determine ; and the party of the sec-

ond part shall not be relieved by anything in this

agreement from any damages in which the party of

the second part shall be liable to the party of the

first part by reason of manufacturing, using or sell-

ing said books containing the said improvement with-

out the consent or license of the party of the first

part or without affixing said license stamps thereto

and cancelling the same.

(4) The party of the second part hereby agrees

to purchase from the party of the first part not less

than Six Hundred stamps at the price agreed upon
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in each month during the life of this contract and in

default thereof, then, at the option of said party of

the first part, this license shall cease and determine.

Payments for the said stamps shall be made in U. S.

Gold Coin on delivery of the same. If payment be

not made as herein provided, the party of the first

part may serve a written notice upon the part}^ of

the second part requiring such payment of the mini-

mum sum agreed upon as above stated to be made
within ten days after date of said notice, and in case

such payment of said minimum sum shall not be

made in the time mentioned in the notice, then, at

the option of the party of the first part, this agree-

ment shall be null and void, and the party of the

first part may terminate this license by serving a

written notice to that effect upon the party of the

second part. [128]

(5) The party of the second part hereby agrees

not to contest the validity of the letters patent for the

said improvement referred to in this agreement.

In witness whereof, the parties above named have

hereunto set their hands and seals the day and year

first above written in the City of Boston, County of

, and State of Mass.

(Signed) A. LEVISON.
(Signed) THE CHAS. S. BINNER CO.

(Signed) CHAiS. S. BINNER, Treas.

In the presence of

[129]
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COPY.
It is understood and agreed that the right of manu-

facture and sale mentioned in the agreement hereto

attached, and of which this memorandum is made a

part, are exclusive for the time and within the terri-

tory, to wit : The entire states of Maine, New Hamp-
shire, Vermont, Mass., Rhode Island and Conn.

It is also understood that the Chas. S. Binner Com-

pany, party of the second part, shall have, and they

are hereby granted the option to secure an extension

o:f said agreement upon the same terms, and at the

same time rate of compensation for the period of

five (5) years, commencing the first day of July, 1902.

(Signed) A. LEVISON. [Seal]

(Signed) THE CHAS. S. BINNER CO. [Seal]

(Signed) CHAS. S. BINNER, Treas.

In the preswce of

Dated July 1st, 1902. [130]

COPY.
S'an Francisco.

IMPORTANT NOTICE TO LICENSEES

FOR
''PEERLESS" MANIFOLD SYSTEMS.

Patented Feb. 25th, 1902.

Reissued July 1st, 1902.

Other Patents Pending.

Gentlemen :

—

I am pleased to inform you that a re-issue of my
patent on manifold books has been allowed, and con-
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sequently for our mutual benefit and protection, ac-

cording to the patent law, it will be necessary to add

to the patent imprint, wherever you print it, the fol-

lowing line

:

Patent re-issued July 1st, 1902.

I trust you are meeting with success in introducing

the books.

Yours truly,

A. LEVISON. [131]

COPY.
October 27, 1902.

Levison Printing Company,

San Francisco, Cal.

Gentlemen :

—

We sent you under another cover a section of a

pad of Eailroad Receipts being made by the Office,

Library & Supply Company, of this City, also by

the Philip Hano Company of New York.

Kindly advise at once if this fonn as made by

them comes under your pattern. It is the same in

every way except that where you put a piece of sten-

cil board they put paper and they do not cut the

half circle at the end of the perforation, otherwise

the pad is identically the same as yours.

Yours very truly,

THE CHAS. S. BINNER CO.

Per M. [132]
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COPY.
November 1, 1902.

The Chas. S. Binner Co.,

157 Pearl St.,

Boston, Mass.

Gentlemen :

—

Mr. Levison has just received from yoii the sample

of the manifolding system bearing the impress of the

Office, Bank & Library Co. The same appears to be

an infringement upon the Levison patent, of which

I understand you are the agent in Boston. Mr.

Levison 's patent is protected by the Pacific Patent

Protection Co., of which I am the counsel, and I here-

with enclose a formal notification to the Office, Bank

& Library Co. which I beg you to serve upon them.

It would be well to serve it personally in order that

you may hear what they have to say in answer thereto.

If they do not give any answer to you, ask them to

send an answer in writing addressing it to me at my

office, 101 Sansome Street, San Francisco, Cal.

Before serving the notice, however, it would be

advisable for you to obtain one complete manifold

book manufactured by the Office, Bank & Library

Co., the same to be used in evidence in case litigation

shall become necessary. If you cannot procure one

from said company you might procure one from some

of the customers of that company who are using the

book.

Very truly yours,

(Signed) JOHN H. MILLER. [133]
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COPY.
San Francisco, Nov. 3, 1902.

Messrs. Chas. S. Binner Co.,

157 Pearl St.,

Boston, Mass.

Gentlemen :

—

Yours of the 27tli ult. to hand and replying thereto

I claim the sample sent is an infringement on my pat-

ents and have placed the matter in the hands of the

Pacific Patent Protection Co., who have notified both

these parties to quit, and no doubt before this reaches

you, you will have received a letter from Mr. Miller,

the attorney for the Co., informing you of the action

he has taken.

My prompt action in the matter should satisfy you
of the fact that I intend to uphold my rights. Should
Mr. Miller ask you to get any evidence for him I

trust you will oblige him.

Yours truly,

LEVISON PRINTING CO.
A. L. [134]

COPY.
November 5, 1902,

Levison Printing Company,

San Francisco, Cal.

Gentlemen :

—

In reply to your favor would state that none of the

questions in my previous letter have been answered

in any shape or fonn. You do not state whether the

sample we sent you was an infringement on your pat-

ent or whether you are willing to do anything or not.

Of course we do not want to pay a royalty on a pat-
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ent that our competitors can make for nothing. It

is not good business.

Kindly advise us at once if the samples sent you

are an.infringement on your patent or not and if they

are, what you are going to do about it.

Yours very truly,

THE CHAS. S. BINNER CO.

Per M. [135]

COPY.

San Francisco, June 29, 1903.

The Chas. S. Binner Co.,

157 Pearl St.,

Boston, Mass.

Gentlemen :

—

Enclosed please find statement showing $120.00

due as per contract with you. Kindly favor us with

a remittance.

At the same time we beg to call your attention to

the fact that the first poii^ion of the contract expires

June 30, 1903, but you have the option of renewal as

per the contract, a copy of which you have, and we

trust that you will see fit to renew the contract ac-

cording to the option you have.

Kindly let us know about this matter as soon as

possible.

Yours truly,

LEVISON PRINTING CO.

A. L. [136]
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COPY.
July 6, 1903.

LevisoD Printing Company,

San Francisco, Cal.

Gentlemen :

—

We enclose herewith a check for $60.00 in part pay-

ment of your account. In regard to renewing same
we find that everybody else around here manufac-

tures these railroad receipts without paying any roy-

alty and we have to pay royalty. As a matter of fact,

we never believed your patent to be any good but we
were in hopes that you could prevent other people

from making these books and in that way give us

some advantage but it does not seem to make any

difference.

Yours very truly,

THE C. S. BINNER CORPORATION.
Per M. [137]

COPY.
San Francisco, Cal., Oct. 29, 1903.

Messrs. Chas. 'S. Binner Co.,

157 Pearl St.,

Boston, Mass.

Gentlemen :

—

Under date of Oct. Gth we wrote you a letter in

reference to the balance of $60.00 due us as per con-

tract but have at the present date received no reply.

We do not wish to take any arbitrary steps in this

matter unless we can possibly avoid it and for that

reason address you once more.

Will you kindly favor us with a reply?

Yours truly,

LEVISON PRINTING CO.

A. L. [138]
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COPY.
November 4, 1903.

Levison Printing Company,

San Francisco, Cal.

Gentlemen :

—

In reply to your favor would state that if you will

answer our letter in regard to patent we will be

pleased to send you a check in settlement of your ac-

count.

Yours very truly,

THE C. S. BINNER CORP.,

Treas. [139]

COPY.

San Francisco, Cal., Nov. 13, 1903.

The C. S. Binner Corporation,

157 Pearl St., Boston, Mass.

Gentlemen :

—

Repljdng to yours of the 4th inst., we beg to state

that not answering yours in reference to infringe-

ments as per your letter to us of July 6th, 1903, was

an oversight on our part and beg to be excused.

We are not aware of the fact that everyone is mak-

ing these books without a license, but I do know sev-

eral who are infringing my patents and the matter

is now in the hands of my attorney, and I intend to

prosecute any infringement on my rights, but there is

a distance of three thousand miles between us and

litigation at that distance is a very expensive proposi-

tion, so I am putting the matter off until such time as

I can spare the time to go East again. Then I intend

to prosecute these cases to a finish, but in the mean-

time I am almost powerless.
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I think that if agencies had taken the matter up
as they should have on the first infringement that

they noticed, infringements could have been stopped

very easily, but they evidently paid no particular

attention to infringement and this is the result.

Of course if a party wishes to infringe on another's

patents and take chances of a law suit, they certainly

can do so and nothing can stop them. In the contract

I made with you I did not agree that there would be

no infringers because that is something that I have

absolutely no control over. I am very sorry that

there should have been any infringements and repeat

that I intend to prosecute every case to a finish, and

in due time I will have the field clear again, I am
sure. If you have any proposition to offer in refer-

ence to continuing the agency under the present cir-

cumstances, let me hear from you.

Referring to the balance due as per contract with

you having fulfilled the same, according to the terms

stipulated therein this amount is due me.

Yours truly,

LEYISON PRINTING CO.

(Signed) R. LEVISON. [140]

COPY.
November 21, 1903.

Levison Printing Company,

San Francisco, Cal.

Gentlemen

:

Kindly find enclosed our check for $60.00 in settle-

ment of our account.

In regard to making these receipts and paying you

a royalty to do so and having our competitors making
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them without expense. We do not feel as though we
can afford to do so unless you make the amount
nominal; in that case it might be possibly a little

'better for us to pay you a small royalty and then try

to keep the competitors from making them.

Yours very truly,

THE C. S. BINNER CORP.

[Endorsed] : Filed Mar. 11, 1912. Jas. P. Brown,

Clerk. By J. A. Schaertzer, Deputy Clerk. [141]

[Title of Court and Cause.]

Afl&davits of Alexander Levison on Behalf of Com-

plainants in Rebuttal on Motion for Prelim-

inary Injunction.

State of California,

City and County of San Francisco,—ss.

Alexander Levison, being first duly sworn, deposes

and says: I was born in California; I am 39 yeai^s

of age, and reside at the City and County of San

Francisco, in the State of California. In connection

with my brother, Harry Levison, a corporation was

formed under the laws of California, called the Levi-

son Printing Company, which corporation is owned

by myself and my said brother Harry Levison. Its

principal place of business is near the corner of Polk

and California Streets, in the City and County of

San Francisco, where we are engaged in the job

printing business and also in the business of making

and binding manifold books. We have only a lim-

ited amount of capital and the business is a small

one. We started it with limited means and relied
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principally upon our individual efforts for building

up the same ; at the time of the San Francisco fire of

April 18th, 1906, the business was in a prosperous

condition and was then located at [142] 512 Sac-

ramento Street, in the City and County of San Fran-

cisco, but we lost everything by that fire, and there-

after were compelled to start all over again. We
then secured a new location at the corner of Polk

and California Streets, and by dint of unremitting

personal work and labor, cramped though we were by

lack of capital, we have succeeded in re-establishing

our business and now have it on a fairly successful

basis. In thus building it up, my patent for tripli-

cate manifolding books involved in this case has been

our main asset, and I have given an exclusive license

under the same to our company, the Levison Printing

Company. By reason of my large acquaintance in

San Francisco, and by reason of unremitting per-

sonal efforts and hard labor of myself and my brother

Harry, we have succeeded in popularizing the mani-

fold books covered by my letters patent, and have

been quite successful in selling the same to dealers

and users in San Francisco. Our business therein is

largely in San Francisco, though we have sold and

do sell these manifold books in other portions of Cali-

fornia, and we have made little or no effort to extend

our business outside of the State of California, other

than the granting of licenses to eastern dealers, which

occurred in the year 1902, as hereinafter stated. This

patent is the most valuable asset in our business, and

if we can maintain the exclusive use thereof, as

granted to us by the United States Government, my
brother and myself will be able to earn a fair and
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modest living, whereas if we are deprived of this pat-

ent the printers and bookbinders at large on the

Pacific Coast Avill undoubtedly make and sell the

same, and by reason of their larger means and finan-

cial standing will be able to undersell us, and instead

of a benefit the patent will become a detriment. It

was by the individual efforts of myself [143] and

my brother Harry that we have popularized these

books and all the printers and bookbinders in San

Francisco, save and except the defendants herein,

now recognize the validity of our patent and respect

the rights thereunder. This result, however, has

been reached only after extensive litigation which we

have had, having heretofore been compelled to sue

the John Kitchen Jr. Co., in this court, which was in-

fringing upon our patent, wherein we obtained a de-

cree which was afterwards affirmed by the Court of

Appeals. Since then we have had undisputed posses-

sion of this patent right save and for the infringe-

ment of the defendants in this case. If we are now

denied a preliminary injunction against these de-

fendants, the result will be that other manufacturers

will proceed to infringe, whereby the market will be

flooded with books in question and the competition

will be so great that the profits we are entitled to will

be lost. As our financial resources are limited and

we are only a small concern, it will be impossible for

us to compete successfully w^th the large and power-

ful financial firms in this business on the Pacific

Coast, and especially the defendants herein.

I have carefully read aU of the affidavits and papers

filedi by defendants in answer to the motion for an

injunction. It appears therefrom that the defend-
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ants rely on three alleged prior devices as anticipa-

tions of my patent, the first being a triplicate

manifold book alleged to have been made and sold

by Carter & €o., in 1887, to Sacs & Co., of Washing-

ton; the second being a similar book alleged to have

been made and sold by Carter & Co., in 1901, to

Chase & Sanborn of Boston, and the third being a

similar book alleged to have been made and sold

generally by Phillip Hano & Co., at New York in

1895 and the years following. These three alleged

prior devices will [144] be referred to as the

''Sacs Book," the "Chase & Sanborn Book" and the

"Bano Book," and mil be considered separately

herein.

SACS BOOK.
The existence of this book is sought to be estab-

lished by the affidavit of Greorge C. Henning. That

gentleman testifies that in 1887 he was a member
of the firm of Sacs & Co., of Washington City, and

on June 18th, 1887, ^a^ote a letter to Carter & Co.

enclosing a sample check-book which he was think-

ing of getting up, and asked for a cost estimate on

the same. This sample check-book is attached to

his affidavit and is nothing more than several loose

shee<ts of paper stuck together by an ordinary pin

with certain directions as to manufacture. It is not

a bound book and has no carbon sheet attached, but

has written on the first leaf that that leaf is in-

tended to be a carbon. Nothing whatever is said

about carbon sheets being boomid in to form a book,

and the only reference to a carbon sheet is the writ-

ing on the first sheet to the effect that it is intended
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to b€ a carbon sheet, which sheet is simply at-

tached by an ordinary pin to the other sheets.

There is no evidence to show what, if anything, was

done by Carter & Co., relative to this letter and the

sample which was enclosed therein. If Carter & Co.

answered the letter, or furnished any estimate, or

made up any sample book for inspection, we do not

know, as the record is silent on that subject. But

Mr. Henning then proceeds to say that on February

4, 1887, he wrote another letter to Carter & Co.

which is attached to the affidavit, ordering 4,000

books at 3 cents each, with single carbon paper car-

bonized on both sides as per sample, etc. It will

te observed that this order does not describe the

books except as "per sample," and as the sample

is not produced, it is impossible for us to ascertain

[145] from the order the character of the books.

Mr. Henning then says that the order in question

was filled, and that the books in question were the

same as the book marked "Defendants' Exhibit

8a.cs & Co. Book." This exhibit, therefore, is

claimed to represent the 4,000' books said to have

been covered by the order of Febmary 4, 1887. It

is not pretended that this exhibit is one of those

identical books, nor that it was made at the time

in question to represent one of them. There is no

evidence in the record to show definitely when this

exhibit was made. Certainly it was not made prior

to December 9, 1890, because it bears on its face in

printing a patent mark of that date. Mr. Henning

does not midertake to say when the book was made

or when he first used it, but contents himseK with
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saving that the 4,000^ books ordered were the same
as the exhibit. In this statement he relies upon
his mere recollection as to a matter which occurred
a quarter of a century ago.

Mr. Henning then proceeds to say that on Sep-
tember 5, 1887, he wrote another letter to Carter &
Co., enclosing sample of a book they wanted made,
and asking for aai estimate as to cost. This letter

is attached to his affidavit. Nothing is said in the
letter as to the character of the book further than
that there were to be fifty triplicates in a book.
Whether there were to be any carbons connected
or whether it was to be a bound book, does not ap-
pear in the letter. He does not state that any reply
was received to said letter, but says that he must
have received a reply as his letter to Carter & Co.
bears a stamp stating that it was answered Septem-
ber 7, 1887, and he also says that they must have
quoted a lower price on 10,000 books, because the
next thing we find is a letter from Sacs & Co. to
Carter & Co., dated September 17, 1887, ordering
fromi that Company 10,000 books [146] at 2i/>^

each. This letter is also attached to the affidavit.

He also says that these 10,000 books were the same as
defendants' exhibit ''Sacs & Co. Book." He says
that he is infonned and believes that these books
were shipped on October 19, 1887, and he further
believes that they were paid for, because it was the
usual custom of his firm to pay their bills promptly,
and he also says that he believes the book marked
"Defendants' Sacs & Co. Book" is in all respects
like the ones furnished because they bear the imprint
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of Sacs & Co. and the subject matter is the same as

used by that company.

It will be seen from the foregoing that the affi-

davit wholly fails to establish the date when the de-

fendants' exhibit Sacs & Co. Book was made, though

it does appear that it could not have been made prior

to December 9, 1890, some three years after the date

of the alleged sale, and it further appears that as to

the character of this 1887 book, Mr. Henning relies

merely upon his personal recollection, and as to the

10,000 books alleged to have been sold afterwards in

September, 1887, Mr. Henning does not undertake

to be positive but merely alleged that he is informed

and believes they were shipped on October 19, 1887,

and that he is informed and believes they were paid

for on November 1, 1887, and he believes they were

paid for because it was their custom to pay all their

bills promptly, and he also believes they were like

the exhibit in question because they bear the im-

print of his firm and the subject matter is the same

as used by the firm.

There is no evidence in the record to corroborate

the facts stated by Mr. Henning in reference to the

Sacs & Co. book, unless it be an attempt on the part

of Walter Greig, [147] whose affidavit we now

consider. That gentleman is assistant manager of

the American Sales Book Co., Ltd., and is the real

party in interest in this case. That from March,

1885, to the fall of 1886, he was employed by Carter

& Co., and since 1888 he has been in the employ of

various successors of that company. From the fall

of 1686 to 1888, he does not tell us where he was
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employed, but so far as the affidavit shows he was

not employed during that time by Carter & Co.

Consequently, he can have no personal knowledge of

what Carter & Co. did during that period of time,

and, therefore, has no personal knowledge of the

sale of the triplicate books to Sacs & Co. in 1887, re-

ferred to by Mr. Henning. He says, however, that

he has a reputation of being a "walking encyclo-

pedia" on things connected with the manifold busi-

ness, and he accordingly proceeds to tell of things

occurring in 1887 when he was not there, but quali-

fies his statements as being "shown by the records

of our company." Such statements are, of course,

hearsay, but he says that the records of Carter &
Co. for the year 1887 show that imder date of Janu-

ary 18, the letter referred to by Mr. Henning was

received, and annexed to the letter is a sample of

the device which Mr. Henning was thinking of get-

ting up. He says the records of the company show

the letter from Sacs & Co. dated February 4, 1887,

ordering 4000 books "as per sample," and he adds

that this sample "evidently was a sample made in

accordance with the desired book referred to in their

letter of January 18th." This, of course, is a mere

surmise on his part, there being no evidence on the

subject. He adds that he cannot find amongst the

records the sample book referred to, but he does find

that on February 23, 1887, Carter & Co. shipped to

Sacs [148] & Co. 4,104 triplicate books for which

they paid March 8, 1887 ; and he finds another letter

from them dated September 5, 1887, which states that

it encloses sample of a book they want, and asks for
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an estimate. He says that the letter-book of Carter

& Co. shows that on September 7, 1887, they offered

to furnish the 10,000 books for 2^2^ each, and he then

proceeds to say

:

''This sample book was a manifold book com-

prising in order a double carbon sheet and a

plurality of recording sheets, the record sheets

outside the stub being divided into three sub-

stantially equal separable parts, and a carbon

sheet extending over and covering two of said

parts, the recording sheets having stubs to which

they were attached along lines of perforations,

the stubs and one end of the carbon sheet and a

stiff cardboard backing being all bound together

to form a book."

The worthlessness of this statement as evidence

will be apparent from the fact that at the time re-

ferred to, September, 1887, according to his own

statement, he was not in the employ of Carter & Co.

at all, and for that reason cannot have known the

facts which he undertakes to swear to in the above

quotation.

He then proceeds in his affidavit to say the rec-

ords show that on September 17, 1887, Sacs & Co.

wrote to Carter & Co. ordering the 10,000 books at

a price stated, 2%^ each, and that on October 19th,

1887, Carter & Co. shipped to Sacs & Co. 10,331,

triplicate sales books, also that the ledger No. 8, of

Carter & Co. at page 611, shows the prices, and that

the books were billed October 19 and paid for No-

vember 1st. It will be observed that all of these

statements are merely to the effect that the records
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of Carter & Co. show the facts referred to. At the

latter part of his affidavit, on page 6, Mr. Greig

undertakes to identify the defendants' exliibit Sacs

& Co. book. In that behalf he says he finds (pre-

sumably [149] from the records of Carter & Co.)

that on April 26, 1892, the firm shipped to Sacs & Co.

10,091 triplicate books at 21/2^^ each, in an order de-

signated on the books as order 28,350, and that 5,000

of these books were white and 5,000 were yellow, two

carbons being inserted in each book, and double car-

bons being used. The shop records of Carter & Co.

relating to the manufacture of these 10,000 books are

produced, and the witness says that the defendants'

exhibit Sacs & Co. book "is either one of the books

of this order which we retained or is in all respects

the same, because the proof sheet which was O.K.-ed

is the same as the record sheets of the exhibit book,

having the same printing thereon, and the files from

the shipping, bindery and press-rooms which relate

to this order further identify it. I produce these

various records and have marked my initials upon

them."

Upon referring to "there various records," which

he produces, consisting of a proof sheet and the files

from the shipping, bindery and press-rooms relating

to this order, it is apparent upon the face thereof that

the witness is wholly mistaken as will be seen by the

following observations

:

1. These records prescribe that the books are to

have a manila cover which in the art means manila

paper, whereas the exhibit in question has not a

manila paper cover, but what is called in the art
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a tag board cover.

2. The records say that iSlacs & Co.'s advertise-

ment is to be on the back of the
'

' duplicate
'

' ; whereas

in the exhibit itself the advertisement is not on the

back of the d^iplicate but on the back of the "tripli-

cate."

3. The proof sheet, which the witness said was

O.K.-ed, shows that the type matter on the copy is

different fi^om the t}^e matter on the exhibit, show-

ing that the one could not be a copy of the other.

4. And, finally, the printed matter on the proof

sheet gives the address of Sacs & Co. as "Seventh St.

and Market Space, Washington," in a certain style

of type, [150] whereas the exhibit in question

gives it as "Seventh St. and Penn. Ave., Washing-

ton," in a different style of type, thus showing con-

clusively that tlie exhibit in question was not printed

from the proof referred to.

It will thus be seen that the defendants' exhibit

Sacs & Co. book cannot possibly be one of the 10,000

book order referred to by the witness Greig, and this

leaves the defendants' exhibit Sacs & Co. book un-

proved as to date, time, place, name and circum-

stances of manufacture.

In addition to the above, there are other unex-

plained and suspicious things connected with this

Sacs & Co. book. It is bound by two metallic wire

staples, which staples appear bright, clean and prac-

tically untarnished, whereas if they had been put

there some twenty-five years ago, or even in 1892,

as suggested by the witness Greig, which is twenty

years ago, they would undoubtedly now show the
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effect of age in the way of deterioration, tarnish or

rust. Furthermore, the ends of these wire staples

show a clean and untarnished cleavage surface, indi-

cating that the wire was cut not a very long time

ago, and a comparison of these wire staples with the

wire staples contained in the other exhibit produced

by defendants, to wit, the Chase & Sanborn book,

which admittedly was recently made for the purposes

of this case, will show that the wire staples in the

Sacs & Co. book appear to be as bright and untar-

nished as the wire staples in the Chase & Sanborn

book. In any event, these wire staples in the Sacs

exhibit book do not bear the appearance of as ancient

origin as is attributed to them by the defendant. In
this connection I state that it would be a very easy

matter to take a triplicate book which had no carbons

bound therein, such, for instance, as the Barlow
book, [151] and remove the wire staples there-

from, insert carbon sheets, and then rebind the book
with the carbon sheets in it in substantially the same
way was as it was bound before, so as to give it all

the appearances of having been originally bound
with the carbon sheets therein. I cannot say posi-

tively that this is what was done in this Sacs & Co.

book, but I merely point out the fact that it could

have been done by someone, and inasmuch as there

is no reliable testimony to show when this exhibit was
made, or the circumstances under which it was made,

or the person by whom it was made, I think we are

entitled to call upon the defendants for further proof

in these respects before any credence can be given

to this exhibit.
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There is another suspicious circumstance con-

nected with the Sacs book, which I now point out,

and that relates to the binding of the same with wire

staples. This style of binding is done by a machine

known in the art as a stitching machine. I have

been engaged in the printing business for twenty

years and the bookbinding business for more than

twelve years, and I am familiar with these stitching

machines. These machines automatically cut the

wire, which is fed from a reel, in definite lengths,

then form the same into a staple and drive the staple

through the sheets to be bound and clinch the ends

on the opposite side. Now, I note in defendants' ex-

hibit Sacs & Co. book, the fact that there is an imper-

fection at one end of each staple, which could only

have been caused by the adjustment and condition

of the stitching machine. By examining the exhibits

through a glass this imperfection will be clearly seen

and its character noted. [152] Now, turning to the

defendants' exhibit Chase and Sanborn book, which

was admittedly made a short time ago for the pur-

pose of this case, there appears the same imperfec-

tion in the same end of the staple as in the defend-

ants' exhibit Sacs & Co. book, from which fact I

deduce the conclusion that the two books were bound

by the same machine and at or about the same time.

Such an imperfection could have occurred only from

the adjustment and condition of the machine caused

by wear and use, and it cannot be supposed that the

adjustment and condition of the machine twenty-five

years ago, which was such as to cause this imperfec-

tion, could or would be the same at the present time.
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Consequently, the two books must have been made

by the same machine and at or about the same time,

and as it is conceded that the Chase & Sanborn ex-

hibit book was made recently for the purposes of this

case, it is not reasonable to suppose that defendants

'

exhibit Sacs & Co. book, if made on the same machine,

was made twenty or twenty-five years ago.

In conclusion, I submit that the affidavits regard-

ing the form and construction of the Sacs & Co.

books, alleged to have been made in 1887, is conclu-

sive, doubtful and wholly unsatisfactory as estab-

lishing the facts sought and is not of the conclusive

character required, as I am informed, by the rules of

law establishing an anticipation by prior use, and

that the matter can only be cleared up and made
certain one way or the other by examination and

cross-examination of the witnesses when called on the

final hearing herein. [153]

CHASE & SANBOEN BOOK.
The theory advanced by defendant in regard to-

this book is that the same was made by Carter-Crume
Co., Limited, of Niagara Falls, New York, for Chase

& Sanborn of Boston, in the spring of 1901, and it

is said that the books were first made without the

carbon sheets bound in, but on objection in that be-

half by Chase & Sanborn the books were returned

and rebound with double carbon sheets. The delivery

of said books is said to have occurred about April 6,

1901. No sample of these books is produced, but a

book has been made up recently for the purpose of

this case, and is said by the witness Greig to repre-

sent the Chase & Sanborn book as made in the spring
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of 1901, so that the construction of the Chase & San-

born book is dependent upon the recollection of the

witnesses now called by defendant. There are many

discrepancies in the statements concerning these

books, also many suspicious circumstances connected

therewith, and many facts which would tend to show

that the book is not sufficiently proven to constitute

an anticipation by prior use ; but it will not be neces-

sary to burden the Court with these matters at the

present time, and it is sufficient to show, as I now

proceed to show, that the invention covered by my
patent in suit was made by me one year before the

spring of 1901, the time when the Chase & Sanborn

book is alleged to have been made.

The facts regarding the making of my invention

are as follows: In the spring of the year 1900, at the

City and County of San Francisco, I was engaged in

the printing and bookbindery business, and amongst

other things was making [154] and selling mani-

fold books. At that time I conceived the idea of the

book embodied in and covered by my patent, and

explained it to my brother, Harry Levison, making

a rough model at the time, which fully demonstrated

and exemplified my idea. My brother thoroughly

understood the same. Shortly thereafter, in August,

1900, I explained the idea to the foreman of our

bindery at San Francisco, Mr. Berling, by calling

him in my office and explaining the same to him in

detail, telling him exactly what the invention was,

and instructing him to make up for me a complete

book containing the said invention. Under my di-

rection he made me a sample book embodying the
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said invention, which I kept for some little time in

the drawer of my desk in my office. This was some
months prior to the date of the expiration of the
Barlow patent, No. 297,556, which patent expired
on April 29, 1901, and as my book appeared to be an
infringement upon the claim of the Barlow patent
aforesaid, I concluded not to patent or to put my
book upon the market until after the expiration of
the Barlow patent, because I did not want to in-
fringe upon the Barlow patent. I was ignorant of
patent law at that time, and did not know that I could
secure a patent for an improvement on another pat-
ent before the other patent had expired. However
ih^ fact is that I fully made and completed the in-
vention and constructed a book in every respect con-
tammg the same, in the summer of 1900, and made
preparations to manufacture and put it on the mar-
ket as soon as the Barlow patent should expire in the
following April, and soon after the expiration of
the Barlow patent, J did put my invention upon the
market. It met with gi-eat success [155] from
the start and has proved to be a thing of great util-
ity. These facts can be corroborated by my brother,
Harry Levison, and by my foreman, Theodore Ber-
Img. Inasmuch as my invention was made and com-
pleted and ready for actual use about one year prior
to the date when the Chase & Sanborn books are said
to have been made and delivered, I am advised by
my counsel, and I submit to the Court that the al-

leged Chase & Sanborn books cannot operate as an
anticipation of my patent or affect it in any manner
whatever.
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HANO BOOK.

The affidavit on behalf of defendant in reference

to this book claim that in or about the year 1895,

Philip Hano & Co. of New York, put upon the mar-

ket a triplicate book identical with one produced,

which is marked "Defendants' Exhibit B/L 1895

Book." No one of these original books is produced,

and this exhibit is one recently made and sold by

Philip Hano & Co. in infringement of my patent.

The exhibit bears on its face in printing a refer-

ence to the Interstate Commerce Act of June 27, 1908,

and, therefore, was made after that date. It is sim-

ply one of the infringing books made by Philip Hano

& Co since 1908, and for which they are liable to me

as infringers of my patent. The affidavit of Phihp

Hano says:

"In or about the year 1895 I engaged as our

Western salesman, W. E. Cooper, who had pre-

viously acted as salesman for Barlow Brothers,

of Grand Rapids, Mich., which concern is one

of the oldest bill of lading and shipping re-

ceipt manufacturers in the United States. Mr.

Cooper desired to make a specialty of triplicate

bill of lading books, having had particular ex-

perience with those manufactured under the

Barlow patent. No. 297,556, of April 29, 1884.

We did not wish to infringe upon the subject

matter of this patent, which in its [156] com-

mercial form embodied an unattached carbon

sheet two-thirds of the length of the sheet to be

written upon, and I accordingly got up a bill of

lading book or pad identical with that marked
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'Defendant's Exhibit Hano B/L Book' which
by reference I make a part of this affidavit. I

believed that my book would be more conve-

nient in use than the Barlow construction, by
reason of having carbon sheets bound into and
forming a part of the pad. I did not then con-

sider and do not now regard such a feature as

constituting anything in the nature of an inven-

tion, and did not apply for letters patent there-

for, although I have obtained a number of letters

patent."

In reference to the above it is to be observed, in
the first place, that the time is stated vaguely and in-

definitely. It is said to be "in or about the year
1805." This does not definitely fix the year and is

Avholly insufficient as proving the date of an anticipa-

tion.

In the next place, it is stated by Hano that at the
time in question he engaged W. E. Cooper as his
Western salesman; but Mr. Cooper's affidavit is not
produced, nor is there any record evidence of his

employment. If it were a fact, undoubtedly the rec-

ords of Philip Hano & Co. would show it. Why were
not these records or some reference thereto pro-
duced ?

Mr. Hano then states that Cooper desired to make
a specialty of triplicate bill of lading books, but did
not wish to infringe upon the Barlow patent, No.

297,556, and accordingly he got up defendants' ex-
hibit Hano B/L book 1895, but on reference to this

exhibit it will be seen to be a direct infringement of .

the Barlow patent, No. 297,556.
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Mr. Hano says that he has obtained a number of

letters patent, and presumably he is acquainted with

patent matters. The most casual comparison of his

alleged 1895 book will show it to be an infringement

of the Barlow patent. This fact throws discredit

upon his statements, certainly enough discredit to

make them liable to serious suspicion. Mr. Hano

[157] then says that he did not consider the device

as constituting anjrthing in the nature of an inven-

tion ; but in this respect he is directly at war with the

decision of this Court and of the Circuit Court of

Appeals for the Ninth Circuit in the Kitchen case.

Mr. Hano then says that he manufactured and sold

throughout the United States many thousands of

these books '*at least as early as the year 1895 and

has continued to do so ever since." I am advised

that this statement is entirely too general, vague, and

indefinite, for the purposes of anticipation. He does

not instance any particular sale at any particular

time to any particular person, nor produce any par-

ticular book which was then sold. In the absence

of such statements it is too vague and general merely

to state that he sold thousands of books. To prove

an anticipation, I am advised that it is necessary to

give the name and present address of the party who

is alleged to have made the prior use, and the place

where the same was used. A general statement of

the kind referred to, I am advised by my counsel, is

insufficient, and I submit to the Court that the affida-

vit of Mr. Hano is not of that character of evidence

necessary to uphold and show an anticipation by

prior use. I again call the attention of the Court to
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the fact that Mr. Hano is not a disinterested party

inasmuch as his company is infringing upon my pat-

ent and is liable therefor.

The affidavit of John McEwen, who is foreman in

the bindery of Philip Hano & Co., is produced to sub-

stantiate Mr. Hano's affidavit, and appears to be

simjoly one of these cases where an employee is given

an affidavit to sign substantiating [158] the state-

ments made by his employer, and the only additional

thing in his affidavit is the statement that he shipped

an order of 7,000 pads to Standard Oil Co. of New
Jersey, at least as early as 1895. If this be a fact,

there must be some record of it, but no record is pro-

duced of this fact and it appears merely to be the

general recollection of the witness, which character

of evidence, I am advised by my counsel, is insuffi-

cient.

The affidavit of Bernard Hano is also produced
and he also is in the employ of Philip Hano & Co. as

a salesman, and is the brother of Philip Hano. He
merely says that he has read Philip Hano's affidavit,

and the facts stated therein are true, and that he has
an independent recollection thereof. His statement

is the same as that of the others, that ''at least as

early as the year 1895" those books were sold. The
form of the statement shows that it is merely his gen-

eral recollection as no records are produced.

In response to the demand of defendants' counsel

for the production of my license agreement with

Chas. S. Binner Co. of Boston, on June 4, 1902, to-

gether with letters relating thereto, I herewith pro-

duce and attach to this affidavit a copy of said license
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agreement, but cannot produce any of the letters

mentioned for the reason that they were destroyed

in the San Francisco fire of April 18th, 1906. In

explanation of and in reference to this license and

others of the same nature, I desire to say that in May,

1902, 1 started' from San Francisco on a trip through-

out the various cities of the United States for the

purposes of selling license rights under my letters

patent sued on herein. It was on this trip that I

signed up the license with Chas. A. Binner Co. of

Boston, referred to, and in addition thereto I visited

and issued licenses [159] in the follo^ving cities:

New Orleans, Memphis, St. Louis, Chicago, Cincin-

nati, Philadelphia, Boston, New York, Rochester,

Buffalo, Cleveland, Detroit, Milwaukee, Kansas City,

Denver, Seattle, Portland and Los Angeles, all of

the same being under substantially the same terms

as the Binner license: In entering into these various

license contracts, my custom was to first show the

book to the party in question and explain its con-

struction, mode of operation and merits. These li-

censes were taken up by the parties in question after

a full demonstration to them of the book. In two or

three instances, the parties I approached stated that

thev thought there was nothing new in the book but

that the same had been in use ; and in those instances

I requested the parties to show me such book as they

had been referring to, and they invariably brought

out and showed me a book containing loose carbon

sheets unbound, substantially the same as the Bar-

low book, and thereupon I pointed out to them the

difference between my book and the Barlow book and
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they then recognized the difference, and every one of
these people thereupon signed the license agreement,
being convinced that ih^y had been mistaken. The
other people to whom I went all recognized the book
as something new and novel, and nowhere during my
trip, which extended all over the United States, did
I find any book on sale containing my invention, nor
did I find any person in the business who challenged
its novelty other than the two or three persons here-
inabove referred to who aftenvards receded from
their position in that regard and took out licenses.
In fact, this trip convinced me that my book was
entirely new and novel to the trade in the [160]
Eastern States, as I could find nothing like it on sale.

These license agreements were taken between May 6
and Jime 21, 1902.

While I was in New York, I called at the office of
the Kidder Press Co., who told me that they built the
press for the Carter-Crume Co. I showed them my
patented book and they looked at it as a new and
novel device, and said that they would build new
presses for manufacture of the same, but before I left

they handed me a printed contract under which if I
bought a machine from them I would have to agree
not to use it for the manufacture of sales slips or
counter check-books, as they were under contract to

the Carter-Crume Co. not to sell these machines ex-

cept on such conditions. Recently, in July, 1911, I
wrote to the Kidder Press Co. regarding the pur-
chase of such a machine, and they answered me by
letter of July 21, 1911, saying that they could not sell

me one of these machines except under the restric-
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tions referred to prohibiting their use for the manu-

facture of cash sales slips and counter check-books

by reason of the fact that the}^ were under contract

to that effect with the Carter-Crume Co. In this let-

ter they enclosed me a copy of the fomi of contract

they used in selling the Kidder Press, and they con-

tained the restriction above referred to. I have

reached from this the conclusion that the Carter-

Crume Co. which is now succeeded by the American

Sales Book Co. Avas endeavoring to maintain a

monopoly of the manufacture of cash sales slips and

counterchecks by thus prohibiting the Kidder Press

Co. from selling their presses except under the re-

strictions aforesaid. The president of the Kidder

Press Co., S. J. Moore, is likewise the president of the

Pacific Burt Co., Ltd., one of the defendants in this

case. I make the charge upon information, which I

have received from A^arious sources and upon my firm

belief, [161] that the Pacific Burt Co., Ltd., one

of the defendants in this case, and the American Sales

Book Co., successors of the Carter-Crume Co., are

parties to and engaged in a combination in restraint

of trade in contravention of the Sherman Anti-Trust

Act. In this behalf it appears from the depositions

taken on behalf of the complainants for use on this

motion that there is an existing agreement between

the Pacific Burt Co., Ltd., and the American Sales

Book Co., providing that the territory of the United

States be divided up between the two companies for

the sale of their products, including manifold books,

that the territory east of the Rocky Mountains be

allotted to the American Sales Book Co., and the ter-

ritory west of the Rocky Mountains be allotted to the
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Pacific Burt Co., Ltd., and in carrying out this agree-
ment, if the Pacific Burt Co., Ltd., receives any in-

quiries or orders from parties in the country east of
the Eocky Mountains they would decline to fill the
same, but would turn over the same to the American
Sales Book Co. of Elmira, N. Y., and if the American
Sales Book Co. receives any inquiries or orders for
goods from parties west of the Rocky Mountains,
said American Sales Book Co. would decline to fill

the orders and would turn over the same to the Pacific

Burt Co., Ltd., to be filled by them. It further ap-
peared from said testimony that the Pacific Mani-
folding Book Co., one of the defendants in this action,

has practically ceased to do business and has been
succeeded by the Pacific Burt Co., and that the Den-
ver Sales Book Co. of Denver is controlled by the

Pacific Burt Co., Ltd. It is a matter of common
repute in the trade that the American Sales Book Co.

and the Pacific Burt Co., Ltd., constitute a monopoly
and trust in the ordinary acceptation of those terms.

They are generally referred to by the trade as ''The

Trust." As illustrating [162] this, I will say
that no later than February 29th last, I had a busi-

ness interview with one of the department managers
of the Emporium, of this city, in which he said that

he had recently bought some manifold books from a

firm in Philadelphia, and a salesman from the de-

fendants herein said that in a short while this could

not be done, because his company w^ould either freeze

out or buy ouit the other concern which sold the books,

and thereupon the said department manager of the

Emporimn expressed the opinion that this sales check
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trust was getting worse than the Standard Oil Trust.

It is apparent from the facts so far disclosed that

it is the object of this combination between the Amer-

ican Sales Book Co. and the Pacific Burt Co., Lim-

ited, to monopolize the business in their line through-

out the United States, and I charge them with a vio-

lation of the Sherman Anti-Trust Law, and as soon

as further facts can be gathered, and a fuller showing

be made, I shall submit the whole matter, through my

counsel, to the Attomey General of the United

States, with the request that both civil and criminal

proceedings be instituted against the Pacific Burt

Co., Limited, and the American Sales Book Co. and

their officers, for violation of the Sherman Anti-

Trust Law.
ALEXANDER LEVISON.

Subscribed and sworn to before me this 9th day of

March, 1912.

[Seal] L- H. CONDON,

Notary Public in and for the City and County of

San Francisco, State of California. [163]

[Title of Court and Cause.]

Affidavit of Harry Levison on Behalf of Complain-

ants in Rebuttal on Motion for Preliminary In-

junction.

State of California,

City and County of San Francisco,—ss.

Harry Levison, being first duly sworn, deposes and

says: I was born in California, am thirty-four years

of age, and reside in the City and County of San
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Francisco. I am connected with my brother, Alex-
ander Levison, in the business styled the Levison
Printing Company, which is owned jointly by us.

Its place of business is near the corner of Polk and
California Streets in the City and County of San
Francisco, and we are engaged in the job printing
business and also in the business of making and bind-
ing manifold books. We have only a limited amount
of capital and the business is a small one. We
started with limited financial means, and relied prin-
cipally upon our individual efforts and the patent of
this suit for building up the business. At the time of
the fire, on April 18, 1906, we had built [164] up
a prosperous, though not a large business, but we lost

everything by the fire, and thereafter were compelled
to start all over again. We then secured a new loca-

tion near the corner of Polk and California Streets,

and by dint of unremitting personal work and labor,

cramped though we were by lack of capital, we have
succeeded in re-establishing our business and now
have it on a fairly successful basis. In thus building

it up, the patent for triplicate manifolding books,

involved in this case, has been our main asset. By
reason of the large acquaintance which my brother
and myself had in San Francisco, and by reason of

our individual personal efforts and hard work, we
have succeeded in popularizing the manifolding

books covered by the patent, and have built up a pro-

fitable business in the same. That business is prin-

cipally confined to San Francisco, though we have
sold some of these books in other portions of Cali-

fornia. We have made little effort to extend our
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business outside of the State of California because

\Ye are unable to compete in the Eastern cities with

the large establishments there operating ^vith differ-

ent styles of books, and furthermore because we have

not sufficient capital to do so. This patent is the

most vahiable asset in our business, and if we can

maintain the same we will be able to earn a fair and

modest living, whereas if we are deprived of the

patent other dealers on the Pacific Coast will enter

the field and by reason of their larger financial means

and standing will be able to undersell us and the pat-

ent will be of no value to us. At the present time all

the dealers on the Pacific Coast, save and except the

defendants herein, recognize the validity of the

patent and respect our rights thereunder, [165]

and have left us in possession thereof, but this result

was reached only after extensive litigation which we

have had, having been compelled to sue the John

Kitchen, Jr. Co. in this court as an infringer of said

patent wherein we obtained a decree of this court

which was afterwards affirmed by the Court of Ap-

peals. If we are denied a preliminary injunction in

this case against these defendants, the result will be

that other manufacturers will proceed to infringe

whereby the market will be flooded with the mani-

folding books in question and competition will be so

great that there will be practically no profit for us as

our financial resources are limited and we are only a

small concern it will be impossible for us to com-

pete successfully with such large and powerful finan-

cial firms as the defendants in this case.

I have carefully read all the affidavits and papers

filed by the defendants in answer to the motion for
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an injunction herein; I have also read the affidavit

of my brother, Alexander Levison, filed in rebuttal

of the defendants' affidavits, and I substantiate and

corroborate all the facts and statements therein con-

tained, except the conversation with a manager of the

Emporium ; that I know nothing about.

I am acquainted with the facts attending the mak-

ing by my brother of the invention covered by the

patent in suit, and know them of my o^\ti knowledge.

In the spring of the year 1900, at the City and County

of San Francisco, California, I was connected with

my brother in the printing and bookbinding busi-

ness, and at that time my brother explained to me the

invention in question which he said he had just made,

and made a rough model at that time consisting of

sheets of paper attached together, which fully dem-

onstrated and exemplified [166] the invention. I

thoroughly understood the invention at that time as

then explained to me and recognize the said inven-

tion as being embodied in the patent in suit. Shortly

thereafter, in August, 1900, I know that my brother

explained the invention likewise to the foreman of

our bindery in San Francisco, Mr. Theodore Burling,

and I know that shortly after such explanation, to

wit, in or about the month of August, 1900, Mr. Burl-

ing, under instructions from my brother Alexander,

made up a complete book containing the said inven-

tion. This book was made as a sample book and was

kept for some time in my brother 's desk in our office.

The matter was discussed from time to time between

my brother and myself, and we concluded that it

would be inadvisable to put the invention upon the
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market until after the expiration of the Barlow pat-

ent, No. 297,556, which expired on April 29, 1901.

Shortly after this last-named date, the invention was

put on the market in San Francisco by my brother

through the instrmnentality of the Levison Printing

Compan}^ aforesaid. The invention met with success

from the start and proved to be a thing of great

utility.

HAERY LEVISON.

Subscribed and sworn to before me this 9th day of

March, 1912.

[Seal] L. H. CONDON,
Notary Public in and for the City and County of San

Francisco, State of California. [167]

[Title of Court and Cause.]

Affidavit of Theodore Berling on Behalf of Com-

plainants in Rebuttal on Motion for Prelimin-

ary Injunction.

State of California,

City and County of San Francisco,—ss.

Theodore Berling, being duly sworn, deposes and

says : I am of lawful age and reside at the City and

County of San Francisco in the State of California

;

I am foreman of the bookbindery establishment of

the Levison Printing Company at the City and

County of San Francisco. I entered in the employ-

ment of the said company in May, 1900, and have

been employed by that company ever since. A few

months after I went in the employ of that company,

to wit, in the month of August, 1900, Mr. Alexander



156 Pacific Manifolding Book Company et al.

Levison called me into Ms office and explained to me
in detail a new device which he had just designed, and

instructed me to make up a sample book of the same.

The said device consisted in the invention embodied

in the Levison patent in suit herein, and Mr. Levison

explained the same to me at the time aforesaid

minutely and in detail. I remember the facts and

circumstances distinctly [168] and testify posi-

tively regarding them. Under the instructions then

given to me by Mr. Levison I made up a complete

sample book at the time aforesaid, to wit, in the

month of August, 1900, containing the invention cov-

ered by the said letters patent, and delivered the said

book to Alexander Levison, which book was kept by

Mr. Levison for some time in his desk in the office.

Afterwards Mr. Levison secured the patent for that

invention, and I am familiar with the same. The

Levison Printing Company put the said invention

upon the market and has made and sold large num-

bers of manifold books containing the same, and I

recognize in these manifolding books so made and

sold by the Levison Printing Company the invention

which Mr. Levison explained to me in August, 1900,

and of which I made the sample book aforesaid.

THEODORE BERLING.

Subscribed and sworn to before me this 8th day of

March, 1912.

[Seal] L. H. CONDON,
Notary Public in and for the City and County of San

Francisco, State of California. [169]
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[Title of Court and Cause.]

Affidavit of Paul W. Shattuck on Behalf of Com-

plainants in Rebuttal on Motion for Prelimin-

ary Injunction.

State of California,

City and County of San Francisco,—ss.

Paul W. Shattuck, being duly sworn, deposes and

says :

I am of lawful age and reside at the City and

County of San Francisco, State of California, and

am manager and secretary of the Keystone Type

Foundry of California, an institution located at the

City and County of San Francisco, State of Califor-

nia, and engaged in the business of dealing in type

macliinery and supplies connected with the printing

and bookbinding business. I have had an experience

of eighteen years in the aforesaid character of busi-

ness, and am familiar mth the same, and also with

the various methods of binding loose sheets together

in pads or books by means of metal wire staples, such

as are commonly found on the market. [170]

I have examined "Defendants' Exhibit Sacs &

Co. Book" and the "Defendants' Exhibit Chase &

Sanborn Book" on fik in this case, and particularly

^^ith reference to the binding, consisting of metal

wire staples. This style of binding is done by a

machine which automatically cuts the wire into

definite lengths, forms tlie same into a staple, and

then drives the staple through the book to be bound,

and clinches the ends on the opposite side. I note

in these two exhibits the fact that there is an im-
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perfection at one end of the staple in each of the

same, which in my opinion and judgment was

caused hy the adjustment, and condition of the ma-

chine, and it appears that this imperfection is the

same in the staples of both of said exhibits, from

which fact I deduce the conclusion that the two

books were bound by the same stitching machine,

and at or nearly about the same time. It is true

that the staples in tlie two books show slightly dif-

ferent sizes of wire, but the fact is that in these

stitching machines various sizes of wire can be and

frequently are used; that is to say, the same ma-

chine can and does use different sizes of wire at dif-

ferent times. The fact remains, however, that in

the case of these two books the imperfections in

one end of the staples is exactly the same, which,

as I have stated above, have been due to the adjust-

ment and condition of the machine, and as it is prac-

tically impossible that two different stitching ma-

chines would be so adjusted as to manifest the

same imperfections in the work produced, my opin-

ion is' that the two books were bound on the same

machine, having the same adjustment at or about

the same time.

I further notice in the case of "Defendants' Ex-

hibit Sacs & Co. Book" that the wire staples appear

to be quite bright and free from rust or tarnish,

and that the ends of the [171] staples show a

clean cut likewise free from rust or tarnish, and

presents to my mind the appearance of work only

recentl}^ done, and I can certainly say that in my
opinion the appearance is such as to preclude the
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idea that this binding in said exhibit was done twenty

years ago. It looks to mo decidedly like a recent

binding and not an old one ; that is to say, not one as

old as fifteen or twenty years.

I am fully familiar with the working and operative

parts of a stitching machine, such as those used in

the bookbinding trade where metal wire staples are

employed ; I have taken many of them apart and put

them together again, and am familiar with their

principle and mode of operation.

I am in no way interested in the outcome of this

ease.

PAUL W. SHATTUCK.

Subscribed and^ sworn to before me this Gth day

of March, 1912.

[Seal] JULIUS CALMANN,
Notary Public in and for the City and County of

San Francisco, State of California. [172]

[Title of Court and Cause.]

Afl&davit of Frank Hospodarsky on Behalf of Com-

plainants in Rebuttal on Motion for Prelimi-

nary Injunction.

State of California,

City and County of San Francisco,—ss.

Frank Hospodarsky, being duly sworn, deposes

and says : I am of lawful age and reside in the City

and County of San Francisco, State of California;

I am engaged in general machinery business, mak-

ing a specialty of printing presses and machines re-

lating to the bookbinding art. I am sole proprietor
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of my establishment and have had sixteen years ex-

perience in that line of business ; I am familiar with

the machines used in the bookbinding art known as

stitching machines for binding pads and books to-

gether by means of wire staples. Those machines

are arranged to automatically cut the wire which is

fed from a reel in definite lengths, then to form the

same into a staple and drive the staple through the

leaves to be bound and clinch the ends on the oppo-

site side.

I have examined the defendants' exhibit Sacs &

Co. book and the defendants' exhibit Chase & San-

born book, on file ,[173] herein, and particularly

with reference to the binding, consisting of wire

staples. This binding was done on the style of stitch-

ing machine I have above referred to. I note in

these two exhibits the fact that there is an imperfec-

tion at one end of the staple in each of the same,

which in my opinion and judgment is caused by the

adjustment and condition of the machine, and it ap-

pears that this imperfection is the same in the staples

of both of said exhibits, from which fact I deduce

the conclusion that the two books were bound by the

same stitching machine. The fact that these imper-

fections are exactly the same in both exhibits leads

me to this conclusion, and it is practically impossible

that two different stitching machines would be so

adjusted and conditioned as to make the same im-

perfections in the work produced. It is a fact that

in the operation of these stitching machines they are

liable to get out of adjustment and proper condition,



vs. Alexander Levison et al. 161

which results in imperfections in the work produced,

and when that occurs they have to be readjusted so

as to be brought back into proper condition before

such imperfections will be obviated. In my opinion

it would be impossible for a book to be bound twenty

or twenty-five years ago with such imperfections in

the binding as is manifested in defendants' exhibit

Sacs & Co. book, and have another stitching ma-

chine operated to-day doing the same work and mani-

festing identically the same imperfections as the one

above referred to. Furthermore, it is my opinion

that it would be practically impossible for a stitching

machine to produce an imperfection such as is above

referred to at a given time, say twenty or twenty-

five years ago, and then produce the same [174]

imperfections in the same work twenty or twenty-five

years afterwards, and from these facts I come to

the conclusion that tlie stitching on defendants' ex-

hibit Sacs & Co. book and defendants' Exhibit Chase

& Sanborn Co. book is done by the same machine

at or about the same time.

I further note in the case of defendants' exhibit

Sacs & Co. book that the wire staples appear to be

quite bright and free from rust or tarnish and that

the ends of the staples are clean cut and likewise free

from rust or tarnish, and present to my mind the

appearance of work only recently done, and I can

safely say that in my opinion the appearance is such

as to preclude the idea that this binding on defend-

ants' exhibit Sacs & Co. book was done twenty or

twenty-five years ago ; on the contrary, it looks to me

like, and has all the appearance of, a recent binding
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and not an old one, that is to say, not one as old as

fifteen or twenty years ago.

I am not in any way interested in the outcome of

this ease.

FEANiK HOSPODARSKY.

Subscribed and sworn to before me this 9th day

of March, 1912.

[Seal] GENEVIEVE S. DONELIN,
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed]: Filed March 11, 1912. Jas. P.

Brown, Clerk. By W. B. Maling, Deputy Clerk.

[175]

[Title of Court and Cause.]

Additional Affidavit of Alexander Levison in Re-

buttal on Motion for Injunction.

State of California,

City and County of San Francisco,—ss.

Alexander Levison, being duly sworn, deposes and

says: In addition to the statements contained in my
former affidavit, I desire to add the following which

have occurred to me since I signed the former affi-

davit, as being proper for the Court to know.

The defendants in this case are a large and power-

ful concern and have a large and extended business

throughout the Pacific Coast, consisting in the manu-

facture and sale of various styles of manifolding

books; the triplicate manifolding books having car-

bon sheets bound therein and constitute an infringe-

ment of my patent, constituted only a small and in-
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significant portion of the defendants' business as

compared with the other portion of their business ; in-

deed, it is only comparatively within a short period

of time that the defendants have taken to making

and selling such triplicate manifolding books as I

am informed and believe; and the extent of their

[176] infringement up to the time of commence-

ment of this suit was comparatively small. I am in-

formed that the defendants prefer to sell other styles

of manifolding books in preference to the triplicate

manifolding books aforesaid; and it was only after

my firm began to sell these triplicate manifolding

books that the defendants began to sell the similar

article. In view of the fact that the defendants are

a large and powerful concern and sell these infring-

ing books at a less price than I do, and as it is prob-

able that if this injunction is denied other manufac-

turers will enter the field and embark in similar in-

fringements, it is apparent that the denial will work

irreparable injuries to me and my concern, whereas,

if the injunction is granted such injury which might

result to the defendants would be small and insig-

nificant, and could easily be taken care of by any

proper bond which this court might request. Under

these circumstances I assert that the denial of this

injunction would work a greater injury to complain-

ants than a granting of the injunction would work

to the defendants.

ALEXANDER LEVISON.
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Subscribed and sworn to before me this lltb day of

March, 1912.

[Seal] J. A. SCHAERTZER,
Deputy Clerk, U. S. District Court, Northern Dis-

trict of California.

[Endorsed]: Filed March 11, 1912. Jas. P.

Brown, Clerk. By W. B. Maling, Deputy Clerk.

[177]

At a stated term, to wit, the March term, A. D. 1912,

of the District Court of the United States of

America, in and for the Northern District of

California, Second Division, held at the court-

room, in the City and County of San Francisco,

on Monday, the 11th day of March, in the year of

our Lord one thousand nine hundred and twelve.

Present: The Honorable AVILLIAM C. VAN
FLEET, District Judge.

No. 15,439.

ALEXANDER LEVISON et al.

vs.

PACIFIC MANIFOLDING BOOK CO. et al.

Order Granting Injunction Pendente Lite.

Complainants' motion for an injunction pendente

lite came on this day to be heard and after arguments
by counsel for both sides was submitted and being

fully considered it was ordered that said motion be

and the same is hereby granted and that an injunc-

tion pendente lite issue upon complainants' filing a
bond in the sum of two thousand five hundred dollars
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($2,500.00) to be approved by a Judge of this Court.

[178]

[Title of Court and Cause.]

Undertaking on Preliminary Injunction.

WHEREAS, in the above-entitled case, on March

11, 1912, an order was made by the Court providing

that upon the filing of an indemnity bond in the

sum of Twenty-five Hundred (2500) dollars by the

complainants, the preliminary injunction issue out

of and under the seal of this court directed to the

defendants, enjoining and restraining them and each

of them as prayed for in the bill of complaint herein

:

NOW, THEREFORE, in order that the said in-

junction be issued and in consideration of such issu-

ance, and at the request of the complainants, I. Zel-

lerbach and E. Greenebaum do hereby undertake,

promise and agree that the complainants will pay

to the defendants. Pacific Manifolding Book Com-

pany and Pacific Burt Company, Limited, such dam-

ages, not exceeding in the aggregate Twenty-five

Hundred (2500) dollars, as they or either of them

may suffer or sustain by reason of the issuance of

said preliminary injunction, if the Court shall finally

decide that the complainants were not entitled there-

to.

I. ZELLERBACH.
E. GREENEBAUM. [179]
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State of California,

City and County of San Francisco,—ss.

I. Zellerbach, E. Greenebaum, the sureties who
signed the above bond, being duly sworn, each for
himself doth depose and say that he is a resident
and freeholder ^^dthin the State of California and
is worth the sum mentioned in said undertaking as
the penalty thereof over and above all his just debts
and liabilities, exclusive of property exempt from
execution.

I. ZELLERBACH.
E. aREENEBAUM.

Subscribed and sworn to before me this 14th day
of March, 1912.

[Seal] L. H. CONDON,
Notary Public in and for the City and County of San

Francisco, State of California.

Approved : March 14, 1912.

CHA.S. E. WOLVERTON,
Judge.

[Endorsed]: Filed March 14, 1912. Jas. P.
Brown, Clerk. By W. B. Maling, Deputy Clerk.

[180]

[Title of Court and Cause.]

Writ of Injunction.

The President of the United States of America, to

Pacific Manifolding Book Company and Pacific

Burt Company, Limited, Their Officers, Agents,

Attorneys and Employees, Workmen and Con-
federates, Grreeting:
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WHEREAS, on the 11th day of March, 1912, the

above-entitled couii; made and entered an order in

the above-entitled suit granting complainants' mo-

tion for an injunction, pendente lite, in accordance

with the prayer in the bill of complaint therein and

ordering the issuance of such injunction upon the

filing herein of an undertaking in the sum of Twenty-

five Hundred Dollars, and

WHEREAS, said undertaking has been filed and

approved

;

NOW, THEREFORE, in accordance with the

terms of said order, we do strictly command and en-

join that you, Pacific Manifolding Book Company

and Pacific Burt Company, Limited, your agents,

servants, attorneys, workmen and employees, and

each and every of them, do forthwith, and until

the further order of the Court, desist from directly

or indirectly [181] making, using or selling mani-

fold books containing and embracing the inventions,

or any of them, claimed and patented in and by

claims 3, 4 and 5 of United States Reissued Letters

Patent No. 12,005, issued on July 1, 1902, to Alex-

ander Levison for a "Manifold Book."

Witness, the Honorable WILLIAM C. VAN
FLEET, Judge of said District Court, this 14th

day of March, in the year of our Lord One Thousand

Nine Hundred and Twelve, and of our Independence

the One Hundred and Thirty-sixth.

[Seal] JAS. P. BROWN,
Clerk.

By W. B. Maling,

Deputy Clerk.
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United States Marshal's Office,

Northern District of California.

I hereby certify that I received the annexed Writ

of Injunction on the ISfh day of March, 1912, and

personally served the same on the 16th day of March,

1912, on the Pacific Burt Company, Limited, by

handing to and leaving a copy of the annexed Writ

of Injunction with Horace P. Brown, who is the per-

son designated by the defendant under the Statutes

of the State of California as the person upon whom
all legal processes shall be served in matters affect-

ing the Pacific Burt Company, Limited, in the State

of California, said service being made in the town

of Emeryville, county of Alameda, State and North-

ern District of California.

Dated at San Francisco, California, this 18th day

of March, A. D. 1912.

C. T. ELLIOTT,
U. S. Marshal.

By M. J. Fitzgerald,

Office Deputy.

[Endorsed] : Filed Mar. 19, 1912. Jas. P. Brown,

Clerk. By J. A. Schaertzer, Deputy Clerk. .[182]

[Title of Court and Cause.]

Petition for Appeal to the United States Circuit

Court of Appeals for the Ninth Judicial Circuit.

To the Honorable the Judges of the District Court

of the United States for the Northern District

of California, Second Division:

The petition of the Pacific Manifolding Book
Company and the Pacific Burt Company, Limited,
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defendants in the above-entitled cause, respectfully

shows to your Honors:

The above-named defendants considering them-

selves aggrieved by the decree of this Court made
and entered on the 11th day of March, 1912, grant-

ing an injunction against defendants herein, do

hereby appeal from the said order and decree to the

United States Circuit Court of Appeals of the Ninth

Judicial Circuit, for the reasons specified in the as-

signment of errors which is filed herewith, and your

petitioners pray that this appeal be allowed; that

a citation be issued directed to the al)ove-named com-

plainants, commanding them to appear before said

United States Circuit Court of Appeals for the Ninth

Judicial Circuit to do and to receive what may ap-

pertain to justice to be done in the [184:] prem-

ises, and that a transcript of said decree, record, pro-

ceedings and papers in this cause upon which the said

order and decree were made, duly authenticated, may
be sent to the United States Circuit Court of Ap-

peals for the Ninth Judicial Circuit, and that an or-

der may be made fixing the amount of the bond

which the complainants shall furnish upon said ap-

peal, and that upon said bond being given and ap-

proved, the injunction heretofore granted herein be

suspended and stayed until the determination of said

appeal to the said Circuit Court of Appeals.

PACIFIC MANIFOLDING BOOK COM-
PANY.

PACIFIC BURT COMPANY, LIMITED.
By DUELL, WARFIELD & DUELL,

F. P. WARFIELD,
Solicitors for Defendants.
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[Endorsed] : Filed Mar. 29, 1912. Jas. P. Brown,

Clerk. By J. A. Schaertzer, Deputy Clerk. [185]

[Title of Court and Cause.]

Assignment of Errors.

Now come the defendants herein, Pacific Mani-

folding Book Company and Pacific Burt Company,

Limited, by Duell, Warfield and Duell, their solici-

tors and counsel, and ha\T.ng prayed an appeal to the

United States Circuit Court of Appeals for the Ninth

Judicial Circuit from the interlocutory decree of

said Circuit Court, entered on the 11th day of March,

1912, granting an injunction pursuant to the Bill of

Complaint in this cause, respectfully represent as

grounds for appeal and as assignments of error

herein, that the Circuit Court erred in the following

particulars

:

FIRST: In holding the third, fourth and fifth

claims of Letters Patent of the United States Re-

issue No. 12,005 issued to Alexander Levison, on the

1st day of July, 1902, for Improvements in ''Mani-

fold Book," to be good and valid in law and capable

of being enforced in a Court of Equity.

SECOND : For holding that these defendants had

infringed the 3d, 4th and 5th claims of the said Levi-

son patent, [186] or any of them, and in ordering

an injunction accordingly.

THIRD : In entering any decree or ordering any

injunction in the complainants' favor pursuant to

the prayer of the Bill of Complaint herein.

FOURTH: In failing to consider the merits of

these defendants' defense as set forth in affidavits
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and exhibits used on their behalf in opposition to the

motion for an injunction herein.

FIFTH : In not holding said claims of said Levi-

son patent void for want of novelty or patentable

subject matter.

WHEREFORE, the defendants pray that the said

decree be reversed and that the injunction heretofore

granted herein be vacated and annulled, and for such

other and further relief as to the Court may seem

meet.

DUELL, WARFIELD & DUELL,
F. P. WARFIELD,

Solicitoi'S and Counsel for Defendants-Appellants.

[Endorsed] : Filed Mar. 29, 1912. Jas. P. Brown,

Clerk. By J. A. Schaertzer, Deputy Clerk. [187]

[Title of Court and Cause.]

Order Allowing Appeal and Fixing Amount of Bond

on Appeal.

On motion of Duell, Warfield and Duell, and

Carlos G. White, Esq., solicitors and counsel for the

defendants, and on filing the petition of the defend-

ants for an order allowing an appeal, and defend-

ants' assignment of errors, it is hereby

ORDERED that an appeal to the United States

Circuit Court of Appeals for the Ninth Judicial

Circuit from the Order and Decree of this Court

made and entered herein on the eleventh day of

March, 1912, granting an injunction against the de-

fendants herein, be, and the same hereby is, allowed

;

and that a certified transcript of the record, papers
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and proceedings upon whicli said Order and Decree

was made, duly . authenticated, be forthwith trans-

mitted to said United States Circuit Court of Ap-

peals.

It is ORDEEED further that the bond on appeal

be fixed at the sum of Five Hundred ($500.00) Dol-

lars.

Dated March 29th, 1912.

WM. C. YAN> FLEET,
Judge of the District Court of the United States,

for the Northern District of California, Sec-

ond Division.

[Endorsed] : Filed Mar. 29, 1912. Jas. P. Brown,

Clerk. By J. A. Schaertzer, Deputy Clerk. [188]

[Title of Court and Cause.]

Bond on Appeal.

,KNOW ALL MEN BY THESE PRESENTS,
that the undersigned. Pacific Manifolding Book

Company, a corporation, and Pacific Burt Com-

pany, Limited, a corporation, the defendants and

appellants herein, as principal, and American

Surety Company of New York, a corporation, as

surety, are jointly and severally held and firmly

bound unto the above-named complainants and ap-

pellees, Alexander Levison and Levison Printing

Company, a corporation, in the sum of five hundred

and no/100 dollars ($500.00), lawful money of

the United States of America, to be paid to said ap-

j)ellees, their heirs, successors and assigns, to which

payment well and truly to be made we bind ourselves
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and our successors, jointly and severally, firmly by

these presents.

The condition of the above obligation is such, that

whereas, the said defendants and appellants have

taken an appeal to the United States Circuit Court

of Appeals for the Ninth Judicial Circuit to reverse

the order and decree rendered and entered by the

District Court of the United States, Northern Dis-

trict of California, Second Division, in the case en-

titled : Alexander Levison and Levison Printing

Company, Complainants, vs. Pacific Manifolding

Book Company and [189] Pacific Burt Company,

Limited, Defendants, granting an injunction against

the defendants and appellants herein, which said or-

der and decree was made and entered in said District

Court on the 11th day of March, 1912 ; and whereas,

an appeal has been allowed from said order and de-

cree.

NOW, THEREFORE, if the above-named de-

fendants and appellants, and each of them, shall pros-

ecute said appeal to effect and answer all damages

and costs if said appellants and defendants, or either

of them, shall fail to make good its plea, then this

obligation shall be void ; otherwise to remain in full

force and effect.

IN AVITNESS AVHEREOF, the said defendants

and appellants have caused their respective corpor-

ate names to be hereunto affixed by duly authorized

officers, and the corporate nanie and seal of the said

surety is hereto affixed and attested by its duly au-

thorized officers at San Francisco, California, this
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twenty-ninth day of March, A. D. 1912,

PACIFIC MANIFOLDING COMPANY.
By HORACE P. BROWN, [Seal]

Vice-president.

CHAS. N. CHAMPION, [Seal]

Secretary.

[Seal of Pacific Manifolding Book Company]
PACIFIC BURT COMPANY, LIMITED.

By HORACE P. BROWN, [Seal]

Its Agent and Attorney in Fact.

AMERICAN SURETY COMPANY OF
NEW YORK.

C. S. VAN BRUNDT,
Resident Vice-president.

[Seal of American Surety Co. of N. Y.]

Attest: HAROLD M. PARSONS,
Resident Assistant Secretary. [190]

State of California,

City and County of San Francisco,—ss.

On this 29th day of March, in the year one thou-

sand nine hundred and twelve, before me, John J.

Oordy, a notary public in and for the City and County
of San Francisco, personally appeared C. S. Van
Brundt and Harold M. Parsons, known to me to be
the Resident Vice-president and Resident Assistant

Secretary respectfully of the corporation described

in and who executed the within instrument, and also

known to me to be the persons who executed it on
behalf of the corporation therein named, and they

acknowledged to me that such corporation executed

the same.

In witness whereof, I have hereunto set my hand
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and affixed m^[ official seal at my office in the City and
County of San Francisco, the day and year in this

certificate first above written.

[Seal] JOHN J. CORDY,
Notary Public, in and for the City and County of San

Francisco, State of Califoi-nia.

My Commission expires June 23d, 1915.

Approved

:

WM. C. VAN FLEET,
United States District Judge.

[Endorsed] : Filed Mar. 30, 1912. Jas. P. Brown,

Clerk. By J. A. Schaertzer, Deputy Clerk. [191]

[Title of Court and Cause.]

Order Allowing Withdrawal of Original Exhibits.

On motion of Duell, Warfield & Duell and Carlos

G. White, Esqs., solicitors and of counsel for the de-

fendants, and it appearing that the models, drawings

and exliibits hereinafter specified cannot well be in-

cluded in the transcript of the record and good cause

appearing therefor, it is by the Court now ordered

that all of the exhibits in the above-entitled case both

complainants' exhibits and defendants' exliibits in-

cluding models, original books, drawings, copies of

patents, etc., be and they are hereby allowed to be

withdrawn from the files of the Court in this case and

transmitted by the Clerk of this Court to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit as a part of the record upon appeal for the

appellants herein to said Circuit Court of Appeals;

said original exhibits to be returned to the files of the
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Court upon the determination of said appeal by said
Circuit Court of Appeals.

Dated March 30, 1912.

WM. C. VAN FLEET,
Judge.

[Endorsed]
:
Filed Mar. 30, 1912. Jas. P. Brown,

Clerk. B}^ J. A. Schaertzer, Deputy Clerk. [192]

[Title of Court and Cause.]

Certificate of Clerk U. S. District Court to Record
on Appeal.

I, Jas. P. Brown, Clerk of the District Court of the
CJmted States of America, in and for the Northern
District of California, do hereby certify, that the
toregomg pages nmnbered from 1 to 192, inclusive
to be a full, true and correct copy of the record and
proceedings in the above-entitled cause, excepting
therefrom all of the original exhibits filed in said
cause (which by order of Court are .vithdrawn and
transmitted herewith as a pari of the record), and
that the same constitutes the record on appeal to the
United States Circuit Couri of Appeals, for the
-Ninth Circuit.

I furiher certify that the cost of the foregoing
Transcript of Record on appeal is $114.00; that said
amount was paid by the defendants, and that the
original citation issued in said cause is hereto an-
nexed.
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IN TESTIMONY WHEREOF, I have hereunto

set my hand, and affixed the seal of said District

Court, this 5th day of April, A. D. 1912.

[Seal] JAS. P. BROWN,
Clerk.

By J. A. Schaertzer,

Deputy Clerk. [193]

[Citation.]

By the Honorable United States District Judge in

and for the Northern District of California,

within the Ninth Circuit, to Alexander Levison

and Levison Printing Company, and Each of

Them, Greeting:

You are hereby cited and admonished to be and

appear before the United States Circuit Court of

Appeals for the Ninth Judicial Circuit, to be holden

in the City of San Francisco, in the District and Cir-

cuit above named, on the 15th day of April, 1912,

pursuant to an appeal filed in the clerk's office of the

District Coui^ of the United States for the Northern

District of California, wherein Pacific Manifolding

Book Company, and Pacific Burt Company, Limited,

are appellants, and you the said Alexander Levison

and Levison Printing Company, are appellees, to

show cause, if any there be, why the decree in said

appeal mentioned should not be corrected and speedy

justice should not be done and be had.

Given under my hand in the City of San Francisco,

in the District of the Circuit above named, this SOth

day of March, in the year of our Lord one thousand

nine hundred and twelve, and of the Independence of
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the United States the one hundred and thirty-sixth.

WM. 0. VAN FLEET,
Judge of the District Court of the United States for

the Northern District of California in the Ninth
Judicial Circuit.

Service of within Citation, by copy, admitted this

30th day of March A. D. 1912.

MILLER & WHITE,
Attorneys for Alexander Levison and Levison Print-

ing Company. [194]

[Endorsed]: No. 15,439. In Equity. District
Court of the United States, Northern District of Cal-
ifornia, Second Division. Alexander Levison and
Levison Printing Company, Complainants, vs. Pa-
cific Manifolding Book Company, and Pacific Burt
Company, Limited, Defendants. Citation on Ap-
peal and Admission of Service. Filed Apr. 1, 1912.
Jas. P. Brown, Clerk. By W. B. Maling, Deputy
Clerk.

[Endorsed]: No. 2122. United States Circuit
Court of Appeals for the Ninth Circuit. Pacific
Manifolding Book Company and Pacific Burt Com-
pany, Limited, Appellants, vs. Alexander Levison
and Levison Printing Company, Appellees. Tran-
script of Record. Upon Appeal from the United
States District Court for the Northern District of
California, Second Division.

Filed April 5, 1912.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Meredith Sawyer,

Deputy Clerk.



Frederic: P. Warfield,

Counsel for Defendant.

John A. 8bi>lda. Jr., 41 Ub«rt7 St., N. T. Cltj
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COMPANY and PACIFIC
BURT COMPANY, LIMITED,

Defendants.
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United States Circuit Court of Appeals

for the Ninth Circuit.

Hitttpb ^tatffl Stotrtrt OIom*t ,

NuiUiLiii DiiiiiLi ul" Calil'uiiiia.

rjLrguiid Dinjiuii.

ALEXANDER LEVISON and LEV-
ISON PRINTING COMPANY,

Complainants,

•In Equity. 212
vs.

PACIFIC MANIFOLDING BOOK
COMPANY and PACIFIC
BURT COMPANY, LIMITED,

Defendants.

BRIEF FOR DEFENDANTS ON APPEAL FROM
DECREE ALLOWING PRELIMINARY

INJUNCTION.

Statement of Facts.

This is an action in equity to enjoin alleged infringe-

ment of United States reissue patent No. 12,005, issued

to Alexander Levison July 1, 1902, for an alleged im-

provement in Manifolding Books.

o



We are obliged to prepare this brief without having a

printed copy of the record before us, and accordingly

cannot give page citations. The record is, however,

comparatively simple, the references and testimony re-

lied upon can be easily located, and we ask the indul-

gence of the Court in this regard.

The patent in suit is already familiar to the Court,

claims 3, 4 and 5 having been recently sustained by it

in Levison vs. John Kitchen, Jr., reported 188 Fed. Rep.,

p. 658. The claims in issue herein are the same as in

that case, and are simple. Claim 3, typical of the con-

struction, will recall to the mind of the Court the details

of the device:

"3. A manifolding book comprising in order

a double carbon sheet, and a plurality of record-

ing sheets, the recording sheets outside the stubs

being divided into three substantially equal sep-

arable parts, and a carbon sheet extending the

width of two of said parts, said recording sheets

having stubs to which they are attached along
lines of perforations, said stubs and one side of

the carbon sheet being all bound together to

form a book substantially as described."

The only novelty in the patent over Barlow, No. 207,-

556, has been stated by the Court and admitted by the

patentee to reside in binding the carbon into the book in

place of using the same carbon in the same position, for

the same purpose, unbound.

T^'s appeal is from an order granted March 11, 1012,

ly his Honor Judge Van Fleet, allowing a preliminary



injunction against these defendants as to claims 3, 4

and 5, heretofore adjudged valid.

The errors assigned upon which this appeal is based

are as follows:

FIRST: In holding the third, fourth and fifth claims

of Letters Patent of the United States Reissue No. 12005

issued to Alexander Levison, on the 1st day of July,

1902, for Improvements in ''Manifold Book", to be good

and valid in law and capable of being enforced in a

Court of Equity.

SECOND: For holding that these defendants had

infringed the 3rd, 4th and 5th claims of the said Levi-

son patent, or any of them, and in ordering an injunc-

tion accordingly.

THIRD: In entering any decree or ordering any in-

junction in the complainants' favor pursuant to the

prayer of the Bill of Complaint herein.

FOURTH: In failing to consider the merits of these

defendants' defense as set forth in affidavits and exhib-

its used on their behalf in opposition to the motion for

nn injunction herein.

FIFTH: In not holding said claims of said Levison

patent void for want of novelty or patentable subject

matter.

The defences urged and relied upon by these defend-

ants attack the validity of these claims of the Levison

patent and consist primarily in patents and manifold-



ing books of the prior art not before the Court in the

Kitchen suit and, secondarily, of new facts regarding

the prior patents, particularly the Doughty patent, 612,-

197, which were set up in answer in the earlier case.

Statement of Defences.

I. That, beginning- in the year 1887, Carter & Com-

pany, Limited, of Niagara Falls, N. Y., manufactured

and sold to Saks & Company, of Washington, D. C, in

the regular course of its business, many thousand tripli-

cate manifolding books, structurally identical with the

L.evison book of the Levison patent in suit.

II. That, beginning in March, 1901, The Carter-

Crume Company, Limited, of Niagara Falls, N. Y., man-

ufactured and sold to Chase & Sanborn, of Boston,

Mass., in the regular course of jts business, many thou-

sand triplicate manifolding books, structurally identical

with the Levison bock of the Levison patent in suit.

HI. That, beginning in 1895, and continuously since

that date, Philip Hano & Company, of New York City,

manufactured and sold, in the regular course of its bus-

iness, many thousand triplicate manifolding books,

structurally identical with the Levison book of the Lev-

ison patent in suit.

IV. That the following United States letters patent,

not until now before this Court, disclose carbon paper

attached and bound in with triplicate manifolding books: ^^

No. 556,484, Wende, March 17, 1896. P •^Z

'

No. 594,089, Lowe, November 23, 1897. p ^^

A-e.<K



No. 490,675, O'Hara, January 31, 1893 fi J3^
No. 542,467, English, July 9, 1895. -'- „_ ^,

V. That the Doughty patent, No. 612,197, of 1898,
discloses a triplicate manifolding book identical as to
recording sheets and stubs with the Levison book of the
Levison patent in suit and having the loose carbon of
Barlow patent, No. 297,556, non-detachably held in the
book, in the same position, in the same arrangement and
accomplishing the same function as in the Levison book
of the Levison patent in suit.

Proof of Complete Anticipation Which Should Have Led
the Court Below to Have Refused a Preliminary

Injunction.

In view of the prior litigation of the patent in suit and
of the nature of this appeal, de novo evidence of antici-
pation which is so complete that the Court below mani-
festly abused its discretion in granting the injunction will
be taken up in order.

Defendants' Exhibit Saks & Company Book.
^-^^-^

In the early months of 1887, approximately fourteen
^'

^' ^

years before Levison filed his original application, Mr.
George C. Henning was a member of the retail clothing

^' ^,
firm of Saks & Company, in Washington, D. C. They
v/ere laroe users of manifolding sales books. On Janua-
ry 18, {'^^l^ Mr. Henning wrote to Carter & Company,
Limited, manifolding book manufacturers, of Niagara"
Falls, N. Y., a letter, requesting an estimate as to the
price of a triplicate manifolding book made in accordance



with a rough model which Mr. Henning enclosed. That

original letter and model are now exhibits in this case.

The model shows a blank rectangular sheet with vertical

lines thereon dividing it into three sections, representing

the recording sheet, together with a superposed blank

sheet of a size covering two of said sections and marked

''Carbon", representing a double-faced carbon sheet.

These blanks are pinned together at one end to repre-

sent a binding.

On February 4, 1SS7, after an estimate had been re-

ceived, Mr. Henning wrote Carter & Company as fol-

lows-

"Please send us by rail four thousand (4,000) (?-

books at three cents, with single carbon paper
carbonized on both sides, as per sample, and
soon. Half yellow and half the books white."

In accordance with that letter. Carter & Company

manufactured and shipped to Saks & Company, 4104

triplicate manifolding; sales books on February 23, 1887,

for which they received payment on March 8, 1887.

On September 5, 1887, Mr. Henning wrote the same

company a letter, reading:

''We send you sample of book we want.
Please notice printing on back. We would like

estimate for the usual number of books, 50 tri-

plicates in a book and clean carbon paper. Please

send sample back with the quality of carbon you
propose to furnish.

Yours truly.

Sake & Company,
By Geo. C. Henning;."

This sample illustrated the substance and style of the



printing-, the books being identical with their previous

order.

On September 7, '887, Carter & Company answered,

quoting a price of 2>^ cents on an order of 10,000

books, as follows:

"In reply to yours of the 5th instant, we can
furnish you with the same quantity of l3ooks as

you had before at 3 cents each, or if you can
see your way to place an order for 10,000 books,

we will furnish them at 21^ cents each.''

This oflfer was accepted by Saks & Company and Mr.

Henning wrote them on September 17, 1887:

'Tou can make us 10,000 books at the price

proposed, iV? cents each, half white and half

yellow, 50 sales in each book. We think the

third slip or triplicate should be numbered also.

10,000 at 2\A cents come to 5s250. Is that

right ?

Yours trul}',

Saks & Company,
By Geo. C. Henning.

This order was filled and shipped on October 10, 1887,

by New York Central Railroad, and was paid for on

November 1, 1887.

Similar books were made for and sold to Saks & Com-

pany by Carter & Company for several years thereaft-

er. The details of these transactions, the specific dates

of ordering, manufacturing, billing, paying and ship-

ping are here set forth merely to show the clear, defi-

nite and conclusive nature of these facts, which are

matters of record, and not of recollection, and are even

exhibits in this case.
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Manifolding books, like cakes of soap, obviously are

made to use and in their use are consumed. Neverthe-

less, the successors of Carter & Company did actually

preserve one of these very books. This book bears the

imprint of "Carter & Company, Limited". It is a mat-

ter of record that that company did business from 1886

Py^. to 1893, when it was succeeded by The Carter-Crume

Company. Under any possibility most favorable to

complainants, therefore, this original book, offered in

evidence herein as "Defendants' Exhibit Saks & Com-

pany Book", was one of many thousands made by Car-

ter & Company, Limited, and sold to Saks & Company

before 1894, which was eight years before Levison filed

his original application. The book itself speaks not

alone for its nature, but that it was manufactured prior

to 1894.

That book comprises, in order, a double-faced carbon

sheet, a plurality of record sheets, said recording' sheets

being divided into three substantially equal sections by

lines (or perforations), and stubs separated from the

recording," sheets by lines (or perforations), said carbon

sheet beine; of a size to cover the stub and the two re-

cordini^" sheet sections nearest to the stub, the whole be-

ing bound too'ether at the stub end bv staples to form

a book. But that is identical with the Levison book.

In other words. Carter & Company, Limited, manufac-

tured and sold, at least prior to 1894, many thousanii

triplicate manifolding books which were structurallv

identical with the book Levison claims to have invented
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in 1901. That book, by itself and by the affidavits of

the man who ordered it and of an officer of the company

which made it, constitutes an exact and complete an-

ticipation of claims 3, 4 and 5, now before the Court on

this appeal. It is urged that the proof of the manufac-

ture, sale and use of these anticipating books raise that

reasonable doubt and uncertainty in the mind of the

Court as to the validity of the claims in issue, sufficient

to warrant this Court in reversing the Court below.

Not to do so would be unjust to solvent defendants.

Complainants have sought to meet this exhibit, not

by denying or questioning the efficacy of its disclosure,

or that it is a precise anticipation of the claims in con-

troversy, for they admit all that by their silence, but by

baseless accusations of fraud. We are not now called

upon to answer that charge, nor do we believe it merits

the attention of the Court. A physical exhibit, bearing

its own passport, as to date and content, supported by

the positive and definite oaths of three reputable wit-

nesses, surely cannot be overcome by any affidavits of

surmise and uncertainty and suspicion.

The invention, however, is so very simple and the ^^-^
issue so very narrow, that the rough model made by Mr. ^^^
Henning in January, 1887, may well be sufficient to dis-

pose of this appeal.

We understand that Mr. Levison at the hearing be-

fore the Court in the Kitchen suit declared and afi'lrmed

that the ''binding" demanded by his patent, was so

far-reaching and important that it included, mirabile

^^
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dictu^ the retention of an otherwise loose carbon sheet

by a rubber band. But the sheets of this old rough

model are held together by a pin, a more substantial

fastening than a rubber band, and the rest of the con-

struction and arrangement is admittedly an anticipation

of Levison's patent. The 4,104 triplicate manifolding

books, structurally identical with that model and with

the Levison book of the Levison patent in suit, were

manufactured and sold by Carter & Company, Limited,

between February 4th and February 23, 1887.

The Court below might well be reversed on this evi-

dence alone. However, other cases of prior manufac-

ture, use and sale of other anticipating books will be re-

ferred to.

Defendant's Exhibit, Chase & Sanborn Book.
f*. f* • 3^

On January 9, lOol, Mr. E. K. Whitmore, the then

Boston representative of The Carter-Crume Company,

Limited, of Niagara Falls, N. Y.', wrote to this Company
as follows:

P cTvi

"I have taken an order from Chase h San-
born of this city for 50 M B/L duplicate sets (a)

L25 per M and 2 M sets in triplicate @ about P. S6
L87 per M sets. I was obliged to take this small

lot of triplicate B L to get the duplicate order,

and it has just occurred to me you might not be P- '^^

able to accept this order. 1 did not name any ac-

tual price on the triplicate but guessed it would ^- } •

be nbout 1-3 more than dup's. This order nin^l

be delivered F. O. B. Boston not later th:in Feb.

15th.

These nad^ must be made an exact size to lit

their holders.
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I enclose you sample copies of B/L in dupli-

cate and triplicate, also memo slips giving" exact

sizes etc. these pads must be, and would thank
you to advise me by return mail if you can ac-

cept this order with these conditions.
>•; ;|; :; ^

if we can fill this order as they want it the

business is ours for keeps.

If it is absolutely impossible for you to make
this small lot of triplicate B/L books, could you
not sublet this part of the order?

After working so long on this order it comes
hard to have it get away, but if you are unable

to do anything with it kindly return all the en-

dorsed samples and slips to me. If it is not prac-

tical to number these pads in the manner de-

scribed this point could be changed.

Kindlv let me hear from you at earliest possi-

ble moment as if we cannot fill this order Chase

8r Sanborn should be given time to place same

elsewhere.

Yours very trulv,

E. K. Whitmore.

This order was accepted by The Carter-Crume Com-

panv, Limited, and the books sent to Chase & Sanborn,

of Boston, Mass. By an error in construction the car-

1 ons of those books v/ere left loose, as in the Barlow pat-

ent, instead of be'm^ bound in, as in the Levison patent.

Objection was made to the books, and on April 3, 1901,

The Carter-Crume Company, Limited, wrr»te Mr. Whit-

more:

''We are exceedingiv sorry to learn that there

was an error made on the triplicating Bill of Lad-

ing books which we made for this firm, and

would ask you to kindly instruct this firm to

return them to us at once and we will have them



12

rebound with a double carbon and returned to

them immediately.

(Signed) Yours very truly,

THE CARTFR-CRUME COMPANY, LIMITED,
Diet, by W. L. Boodger."

In accordance with this suggestion Chase & Sanborn

v/rote their letter of April 6, 1901

:

"At the request of your representative we are

returning to you by express 20 blocks of tripli-

cate freight receipts to be re-carboned. With-
out doubt he has written you regarding the mat-

ter. Kindly give the same your early attention,

and return to us promptly, as we need the re-

ceipts to use

Very truly yours.

Chase & Sanborn."

In pencil on that original letter, in the hand-writing

of W. L. Boodger, at that time with The Carter-Crume

Company, Limited, appears the notation:

''O. K.

Re-Bind 20 Trip. B/L.
Books with Double Carbon

Ex. Pnid. No char^'e

WLB"
Those books were triplicate manifolding" books, com-

prising, in order, a double faced carbon sheet, a plurali-

ty of recordino- sheets, said recordin?; sheets bein«; di-

vided beyond their stubs into three substantially equal

sections by lines of perforations, and the carbon sheet

covering the two sections of the recording sheet nearest

the stubs, said stubs and one edge of the carbon sheet

l^eini^" bound together to form a book.

Unfortunatelv, none of the books of that order of
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Chase & Sanborn could be found in the hasty search

made in preparation for this motion in the Court below;

but Mr, Grieg', an officer of The Carter-Crume Com-

pany, Limited, at that time and now, and who was per-

sonally familiar with the manufacture of those particu-

lar books, has made, admittedly for use on this motion,

a sample book, which has been sworn by three reputable

witnesses to be structurally identical with the Chase &
Sanborn books of April, 1901. That sample is in evi-

dence herein and marked as "Defendant's Exhibit, Chase

& Sanborn Book".

Defendant's Exhibit, Hano Book. qj^ ^

"Defendant's Exhibit, B/L 1895 Book" is a liook

manufactured by Philip Hano & Co., of New York, in

the regular course of its business, and is not one of the

many thousands of structurally identical books made by

that company before 1900, nor is it a book made for the

purpose of this motion. Mr. Levison, in his rebuttal af-

fidavit, is contented to say that it infringes his patent. ^- -^^

The same book made earlier would consequently antici-

pate. An inspection shows that it embodies all the de-

tail features and arrangements which claims 3, 4 and 5

of the Levison patent in suit sought to protect. Mr.

Philip Hano, the head of his company, swears that books (P- (?.

identical with this exhibit, save as to substance and

stv^e of printing, have been manufactured and sold by

his company continuously since 1895. The foreman of

his factory, who actually assists in the manufacture.
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rebound with a double carbon and returned to

them immediately.

(Signed) Yours very truly,

THE CARTFR-CRUME COMPANY, LIMITED,
Diet, by W. L. Boodger."
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"At the request of your representative we are
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cate freight receipts to be re-carboned. With-
out doubt he has written you regarding the mat-
ter. Kindly give the same your early attention,

and return to us promptly, as we need the re-

ceipts to use

Very truly yours,

Chase & Sanborn."

In pencil on that original letter, in the hand-writing

of W. L. Boodger, at that time with The Carter-Crume

Company, Limited, appears the notation:

"O. K.

Re-Bind 20 Trip. B/L.
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ty of recordino- sheets, said recordin?; sheets being di-

vided beyond their stubs into three substantially equal

sections by lines of perforations, and the carbon sheet

covering the two sections of the recording sheet nearest

the stubs, said stubs and one edge of the carbon sheet

heing bound together to form a book.

Unfortunatelv, none of the books of that order of
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made in preparation for this motion in the Court below;

but Mr. Grieg", an officer of The Carter-Crume Com-

pany, Limited, at that time and now, and who was per-

sonally familiar with the manufacture of those particu-

lar books, has made, admittedly for use on this motion,

a sample book, which has been sworn by three reputable

witnesses to be structurally identical with the Chase &
Sanborn books of April, 1901. That sample is in evi-

dence herein and marked as ''Defendant's Exhibit, Chase

& Sanliorn Book".

Defendant's Exhibit, Hano Book. qji^ ^

"Defendant's Exhibit, B/L 1895 Book" is a book

manufactured by Philip Hano & Co., of New York, in

the regular course of its business, and is not one of the

many thousands of structurally identical books made by

that company before 1900, nor is it a book made for the

purpose of this motion. Mr. Levison, in his rebuttal af-

fidavit, is contented to say that it infringes his patent. ^- ^^

The same book made earlier would consequently antici-

pate. An inspection shows that it embodies all the de-

tail features and arrangements which claims 3, 4 and 5

of the Levison patent in suit sought to protect. Mr.

Philip Hano, the head of his company, swears that books (P> 9>

identical with this exhibit, save as to substance and

stvie of printing, have been manufactured and sold by

his company continuously since 1895. The foreman of

his factory, who actually assists in the manufacture.
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^^.^^supplements this statement by his own positive affirma-

tion that such books have been made under his super-

vision since at least as early as 1 895. Mr. Bernard Hano,

a brother of Mr. Philip Hano and a salesman of his

' company, has an independent recollection of such man-

ufacture and sale, and swears that books structurally

identical with the exhibit herein have been manufac-

tured and sold by them since 1895.

This evidence of reputable business men is sufficient

to show that the Court below erred in refusing to con-

sider it because the affiants had not been subject to cross-

examination. It is sufficient to require this Court to re-

verse the Court below because the preliminary injunc-

tion was improvidently granted by the Court below. It

is incredible to believe that three men, one of them a

manufacturer of years' standing, would commit perjury.

For if their affidavits are not true that is what they have

done. There is no room for an excuse that thev erred

as to the article wh''ch they made, and are still making

or the time when they made it.

Newly Cited Patents.

The Court has sa'd that the only novelty in the Levi-

son patent over Barlow is the use of a bound instead of

a loose carbon sheet. 'This (Barlow) patent antici-

pates the appellee's patent in every feature except one.

Instead of having their carbon sheet bound in the book

as is appellee's patent, it was loose". (18<S Fed. 659).

''i-. Levison, in his affidavit in support of this motion
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admits that at the time of his "invention" the Barlow

patent was actually before him. It would be interesting

to know whether the Wende, Lowe, O'Hara and Eng-

lish patents were likewise within his knowledge. Evi-

dently they were not, as he said in his testimony in the

Kitchen suit (record page 46)

"People have bound carbon paper into a du-
plicate book but not into a triplicate or a quadru-
plicate book."

This uncontradicted statement must have led this

Court when the Kitchen case was before it into the er-

roneous belief that Levison was the first man who ever

bound carbon sheets into a triplicate manifolding book,

but such is by no means the fact.

The Wende patent 556,484 of March 17, 1896,

shows a triplicate manifolding book. It has a carbon

sheet bound by staples to the stubs of the recording

sheet to form a book.

The Lowe patent 594,009 of November 3, 1897, de-

scribes a check book wherein each recording sheet is

separably divided into three equal parts. The stub is

located at the top of the middle section instead of at

the end of the first section, as in Barlow and Levison.

Two single faced carbons cover the middle section of

the recording sheet and are bound through the stubs by

staples to form the book. The patentee says (Lines

62-67, page 1 )

:

"It is also desirable that the carbon in sales (p.

slips be so arranged that no handling of the car-

bons is necessary, for this soils the salesman's
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hands and causes the damage of delicate goods
thereafter handled by him."

Such a description and disclosure having been made in

1897 proves that the change of location of the binding

from the top of the middle section to the end of the

first section of the recording sheet does not rise to ''pat-

entable invention" in view of the fact that carbon sheets

in manifold books had been bound in every conceivable

manner and at all positions relative to the leaves of the

books.

2. 3 ^; The O'Hara pateni 490,675, of January 31, 1893, in

Figs. 10 and 1 1 discloses a triplicate manifold book

wherein a double faced carbon sheet is clamped non-de-

tachably to the rest nf the book,

^/f^
The English patent 542,467 of July 9, 1895, shows

j^^Q a triplicate manifolding book wherein each recording

sheet is separably divided into three substantially equal

parts beyond the stubs. The stubs are bound together,

one single faced carbon sheet is attached along each side

bottom edge of the record pad. The writing is com-

menced on the top sheet and proceeds downwardly

through the book. The carbon is firmly attached. It

cannot be separated without tearing. Its position is

positive. It filled that ''long felt want" of a bound in

carbon. Nothing was left for Levison to add to the

Barlow book.

These patents illustrate the various methods in use

l^etween 1893 and 1897 for connecting the carbon

_
sheets to triplicate manifolding books. They are briefly
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outlined herein to show that Levison was in error when

he said that he originated the triplicate book with at-

tached carbon, and that the Court was misled when it

declared in its decision in the Kitchen suit

"According to the evidence, there are various

known methods of binding, as by binding by
a clamp, by glue or paste, or by pressure, as

well as by sewing or stitching. In the appellant's

patent no specific means for binding or holding

the carbon sheets in the record sheets is de-

scribed. The claims are broad enough to cover

any binding means * * * * * We
think that it is immaterial that the carbon sheets

in the appellant's patent are detachable from the

book, that they are bound in the book after the

book is made up. They are to all intents and
purposes, when the book is in use, bound in the

bonk A^qthin the meaning of the appellee's

claims."

Doughty Patent 662,197. />, ^ e

This patent has already been called to the attention

of this Court in 'the earlier litigation. Evidently its dis-

closure was not fully or correctly explained at that

time, for this Court fell into an error in stating^

"The patent to G. E. Doughty October 11, /f/
1898, is similar to the Bengough device, except-

ing that the carbon sheet, instead of being bound

by stitching in the book, is held therein by a

clamp."

We respectfully submit the following statements as an

impartial and accurate description of the Doughty pat-

ent.

It is for an improvement in triplicate manifolding

^ ^

6
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books. Each recording- sheet thereof is divided beyond

its stub into three separable sections. ("Substantially

equal" sections means nothing when used with a tripli-

cate book, because exactly as a duplicate book requires

and assumes two substantially equal writing surfaces

so a triplicate hook requires and assumes three substan-

tially equal writing surfaces.) These sheets are bound

at their stubs to form a book. A double faced carbon

normally lies above and upon the top recording sheet

of the pad. This carbon sheet is equal in width to the

width of the recording sheet and equal in length to the

two sections of the recording sheet nearest the stub end.

In operation the top recording sheet is the first one used

and the book is consumed in order from the top to the

bottom sheet. The carbon remains normally from the

first to the last firmly and ri.^^idly held and lying upon

the topmost sheet. The section of the recording sheet

furthest removed from the stub end is folded tov/ard the

stub to lie flat upon and cover one half of the carbon

sheet. The recording sheet, now surrounding the car-

bon, is a^ain folded in the same direction along its next

weakened divisional line so that what was the back of

the middle section of the flat recording sheet becomes

the top writing surface for the triplicate manifold. When
the writing is completed the recording sheet and carbon

are unfolded in reverse direction and the recording sheet

torn from the book. The carbon sheet, attached along

its side adjacent the recording sheet stub, remains all

this time lying flat upon the uppermost recording sheet.
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It is unchanged in position. It is firmly attached to the

book. It overcomes the faults present in the loose car-

bon. In examining- the drawings of the Doughty pat-

ent the Court will observe that Figs. 1, 2 and 3 show the p

^

outermost sections of the recording sheets folded back-

ward upon the middle sections thereof.

Such an arrangement permits the size of the book

to be smaller than otherwise, but the construction is

identical when the sheets are extended.

After a record is completed and the manifold made

the recording sheet may be unfolded and detached from

the book at its stub end, and the book becomes ready

for a new entry. The carbon sheet remains firmly and

evenly held adjacent the stub and lying upon the top

recording sheet. In the words of the Doughty patent

this construction and operation is described (page 1)

'The full leaves B are each divided into three p.
sections b, b', b", and the stub b'" by perforated

lines c. c', c". and these sections, when folded on
the said lines with the carbon sheet enclosed,

form at one writing,' three distinct copies, b* be-

iup; the original, b" the duplicate and b the tri-

plicate, which latter can be retained in the book

or removed, as desired.

The carbon sheet C is as wide as the leaves,

as \owz as two of the sections, and is carbonized

on both sides * * '' "" *. After the

writino-. one or all of the sections written upon

mnv be torn out, leaving the next full leaf in po-

sition for a like manipulation."

It becomes apparent that the Doughty device is entirely

different from the Bengough device. Each recording
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sheet is divided into three substantially equal separable

parts instead of the Bengough recording sheets of two

sections superposed by a one section sheet. The writ-

ing begins on the top sheet and the pad is consumed

downwardly instead of beginning in the middle and pro-

ceeding simultaneously both upwardly and downwardly

as in the Bengough pad. The carbon is double faced,

of one piece covering two sections of the recording

sheet instead of the two single faced equal sized carbons

covering one section of the recording sheet, as in the

Bengough pad. The operation is double folding one re-

cording sheet insteaa of the single folding of one and

superposing of another record sheet as in the Bengough

device. On the other hand in the features stated the

Doughty book is identical with the Levison book and

in operation it is identical with the Levison book. The

carbon is in the same position, of the same size, in the

same arrangement, for the same purpose, and success-

fully accomplishes the same function as in the Levison

book. The only distinction between the two is the man-

ner of attachment of the carbon sheet to the book. Levi-

son binds his carbon to his recording sheet stubs. Douf^h-

Iv binds his carbon to arms attached to his book to per.-

mit the carbon to touch his top recording sheet evenly

T'lon^i' its entire length whether it is the top or the M-
tnm recording" sheet. In both devices the carbon is

firmly attached to the book. Its position is certain :\nd

^^'ed. It is not a loo^e or separable carbon relative to

'Sp ^r'pHcn+e manifold book to which it is attached. These

f-^cts ndmit of no contradiction or dispute. The dr^w-
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ings of the Doughty patent illustrate them and the spe-

cification describes them. The complainant cannot chal-

lenge them. We respectfully ask the Court to accept

them.

The foregoing explanation of the Doughty patent is

given not so much to attack the validity of the Levison

patent in suit as to correct what was apparently an er-

ror in the mind of the Court in the earlier litigation, and

to point out more clearly the manifolding art as it ex-

isted when Levison entered the field.

The defendants in this suit are unquestionably en-

titled to manufacture and sell triplicate manifolding

books made in accordance with the Doughty patent

without subjecting themselves to lawful interference by

Levison, but the Court has declared, speaking of the

L,evison patent

"The claims are broad enough to cover any

binding means."

The injunction under which these defendants now

rest forbids the manufacture or sale of devices covered

by the Levison patent as thus interpreted by this Court.

We submit that a fair scope of the last quoted language

of the Court includes within its terms, and consequently

within the prohibition of the present injunction, devices

made strictlv in accordance with the Doughty patent.

In other words, these defendants, as the case now stands,

would subject themselves to a liability for contempt of

Court for disobedience of its mandate if they should

manufacture and seH triplicate manifolding sales books
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of the Doughty type. Needless to say, such a determi-

nation was not intended by this Court, and we ask that

this obvious incongruity be corrected at this time.

The Doughty patent completely anticipates the

claims in issue of the Levison patent.

Conclusion.

It is a fact, although immaterial at this point, and

stated here merely by way of argument, that defendants

are licensed under the Doughty patent. We ask that

the Court consider the following facts, all facts of rec-

ord, and which need no argument in order that the nec-

essary conclusions be drawn therefrom. We know, fur-

thermore, that the Court will be glad to give careful con-

sideration to these facts, since a reductio ad absurdum

has been brought about by a direct, logical and proper

following of the holding of this Court. This means

that the holding was wrong and should be corrected.

1. The date of the Doughty patent is well prior to

any date which is or can be assigned to the patent in

suit.

2. The manufacture by the defendants of a book iden-

tical with the drawings of the Doughty patent would

constitute a violation of the injunction under which de-

fendants now are.

3. After the granting of the injunction by the lower

Court, when the question arose as to what action was

proper for defendants to take in view of such injunc-

tion, they protested that it was an absurdity that they
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could not manufacture a hook in accordance with the

prior Doughty patent. Counsel were obliged, however,

to advise them that l\y so doing they would he violating

the injunction, and that the lower Court, if the matter

v/ere brought before it on motion for contempt, would

necessarily hold that it was bound by the decision of this

Court and the interpretation of the Doughty patent by

this Court.

4. Defendants and counsel are, accordingly, brought

to a commercial and logical impasse as a result of the in-

correct statement in the decision of this Court in the

Kitchen case as to the disclosure of the Doughty patent.

This situation was briefly brought before the lower

Court at the argument on the motion for injunction; or

rather, counsel started to present the facts, but was met

by the very proper holding of the Court below that he

was bound by the decision of the Court of Appeals, and

that the error, if there were one, was one to be correct-

ed by the Court of Appeals and not by the lower Court.

The character of an appeal of this nature has been

stated by the Court of Appeals of the Sixth Circuit to

present a limited question for review:

"We are to consider the corrections of the or-

der from the same standpoint as that occupied

by the court granting it, and if we find, after a

consideration of the grounds presented to that

court for its action that its legal discretion to

grant or withhold the order was not improvi-

dentlv exercised, we should not disturb its ac-

tion." (Duplex vs. Campbell, 69 Fed. 250,

252.)
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The same Court has also stated the rule in these
words :

';A single question presented for our determi-
nation on said appeal is whether the order of the
lower court awarding the injunction was errone-
ous or improvident, under the facts and circum-
stances of the case, as disclosed by the motion
papers on which its action was passed. '^ =^ ^^

'' But while this court of appeals, like the
present, may not properly pass upon the merits
ot the controversies involved in the litigation itmay incidentally consider the questions relatino-
to the validity and infringement of the patent'
as well as all other facts bearino- unon the pro-
priety of suspending or dissolvino- the injunction
awarded." (Blount vs. Societe' Anonvme S3
Fed. 98, 101, 103.) -

^

^

This last-mentioned case was cited with approval by
this Court in Jensen vs. Norton, 64 Fed. 662.

The Court of Appeals for the Second Circuit has de-
clared what degree of new evidence shall be necessary
to reverse an injunction order of the lower court:

'There have been several prior patents and
drawings introduced in the case at bar which
were not in the record before Judge Colt. =^= *

"^ - The mere introduction of additional
patents does not change the situation, unless
they mdicate that the prior art knew of d^vfc-s
not indicated by the patents in proof before the
judge who heard the cause at final hearin<>-

"

(Consolidated vs. Hayes, loo Fed. 984, 99?)
(italics ours)

• This lano-uage states exactly the nature of the newlv
cited patents now before the Court. Thev are offered
to show the triplicate manifolding art as it existed whe^i
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Levison entered the field and prove that long prior to

1900 it was old and well known to bind in carbon sheets

with triplicating books. The same court in another ap-

peal of this nature, where the patent had been once sus-

tained, said:

"In granting the present injunction, the court
below followed that adjudication, without at-

tempting an independent consideration of the

validity of the defense. * '^ * '^ We had
occasion to consider this question in American
Paper Pail & Box Co. vs. National Folding Box
& Paper Co., 51 Fed. 229, and adhere to the

views which were then expressed. We said:

'While the circuit court, upon a motion for

an injunction, might deem itself constrained con-

trary to its own judgment to adopt the rulings

of another circuit court upon questions of law

made at final hearing, this court is at liberty to

re-examine such rulings, dispose of the ques-

tions of law conformably to its own convictions,

and accord to the former adjudication such

weight as, in its own judgment, it was entitled

to upon the motion. ^' * '"' * '

An order granting the preliminary injunction

is reversed, with costs." (Thomson-Houston

vs. Hoosick, 82 Fed. 461, 462.)

In Curtis vs. Overman Wheel Co., 58 Fed. 784, after

prior adjudication and preliminary injunction, the court

of appeals fully considered all defenses and reversed the

decision of the lower court. The bounds of a lower

court's discretion in allowing a preliminary injunction is

open to review on appeal and the Appellate Court in

such review may consider all defenses which affect the

particular case, and if it appears that a newly offered de-
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fense is convincing to prove anticipation, the Appellate

Court will suspend the injunction.

The Supreme Court, in the case of Mast, Foos & Co. /}^ l)^

vs. Stover Mfg. Co., 20 Sup. 708, considered at length ^
the question of the force to be given a prior adjudication

sustaining a patent as affecting the granting or refusing"^ '^ ^^

of a preliminary injunction in a new suit. It was there

said:

"The obligation to follow the decisions of
other Courts in patent cases of course increases
in proportion to the number of courts which
have passed upon the question, and the concord-
ance of opinion may have been so general as to

become a controlling authority. * * '•' '•

Comity, however, has no application to questions

not considered by the prior court, or, in patent

cases, to alleged anticipating devices which were
not laid before that court. As to such, the ac-

tion of the court is purely original. '' '•= *

The Saks & Co. books of 1887, the Chase & Sanborn

books of 1901, the Hano books of 1895, not to refer,

even, to the Doughty book of 1896, disclose and antici-

pate the Levison book of 1902 to the minutest detail.

The contentions of complainant fail to meet this evi-

dence. This evidence, presented to the Court for the

llrst time in this case, is clear and satisfactory. It is defi-

nite and suftlcient. It is convincing to the mind that,

had it been before the Court in the earlier litigation, a

different result would have been reached. It is an unus-

ually clear example of that quality of anticipation as to

which the Courts are agreed that it shall be sufficient to
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overcome the weight of a former adjudication and shall

prevent the issuance of temporary injunctions before

final hearing".

Moreover, these defendants are undeniably solvent

companies. Complainants can suffer no irreparable

damage by the suspension of the injunction herein until

final hearing.

''The granting of a preliminary injunction is

a matter almost wholly, if not entirely, within

the discretion of a court of equity. It will never
be ordered unless from the pressure of a most
urgent necessity, and upon facts from which the

resulting equity must be as clear as crystal. The
damage threatened to be done, and which it is le-

gitimate to prevent, must be in an equitable point

of view, ot an irreparable character. Inconve-

nience, vexation, even serious pecuniary loss, do
not afford justification for the exercise of the

power to enjoin—a power as Judge Baldwin, in

Bonaparte vs Railroad Co., Baldv/in 217, em-
phatically says, 'the exercise of which it most

delicate, requiring the greatest deliberation and

•^oim^ discretion, and which is most dangerous

in a doubtful case.' " (Green, J. in Illingsworth

vs. Atha, 42 Fed. 141.)

The iniunction here appealed from was granted sum-

'^^arily by the lower Court after a brief argument. We
oiiote from the otiicial stenographer's notes then taken,

the reason stated by the Court for its decision:

"I shall feel compelled to grant a preliminary

injunction under the general rule, because 1

would not undertake to hold, except in very ex-

ceptional circumstances, upon mere proof by
affidavits, that the facts had been sufl^ciently es-

tablished to overcome that rule, that is where
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there is an entire absence of an opportunity for

cross examination of the witnesses. I am very
clearly of opinion that the evidence here is not

such as to take it out of the usual rule. The ap-

plication for a preliminary injunction will be

granted."

We believe there is no authority for the proposition

that evidence in defense to an interlocutory motion

must be taken with opportunity for cross-examination.

If it is to be held that testimony by affidavit is insufficient

to meet the issue of such a motion, the effect will be

to put innocent defendants to unwarranted hardship

and to transform the motion into the final hearing. . We
believe that such a practice should not be instituted, and

that the decision of the lower Court to the contrary per-

mitted the injunction against these defendants to be im-

properly granted and should be reversed.

Respectfully submitted,

DUELL, WARFIELD and DUELL.

FREDERIC P. WARFIELD.

Counsel for Defendant.
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This is an appeal from an order granting a pre-

liminary injunction. The granting or refusing of

such injunctions rests in the sound discretion of the

trial court, and the first thing to consider on this



appeal is the extent to which this Court can or will

review that discretion. Hence, we state our first

proposition in the case as follows:

ON APPEAL FROM AN ORDER GRANTING A PRELIMINARY

INJUNCTION BEFORE THE TRIAL OF THE CASE ON THE
MERITS, THE REVIEW BY THE APPELLATE COURT IS

LIMITED TO INQUIRING WHETHER THE LOWER COURT

ABUSED ITS DISCRETION IN GRANTING THE WRIT.

This arises from the settled rule that the granting

of such injunctions rests in the sound discretion of

the trial court. By such injunctions the trial court

does not undertake to determine finally the rights

of the parties, but only to preserve those rights in

statu quo until a trial on the merits can be had, at

which time they can be finally determined upon a full

hearing of all the facts in the case. Necessarily,

therefore, on principle and reason, the matter is one

of discretion.

It is not a matter of right to the applicant nor one

of compulsion on the part of the Court, but is one of

those many things which the wisdom of the law has

intrusted to the sound judgment and discretion of the

trial judge, to be exercised as he may see fit under

the disclosed circumstances and conditions of each

particular case. It is merely a provisional remedy, a

temporary one, to preserve matters in statu quo until

a future time, when, upon a full hearing, those mat-

ters can be definitely and finally disposed of.



The above stated rule was applied in the case of

Kings County Raisin & Fruit Co. vs. United States

Consolidated Seeded Raisin Company, 182 Fed., 60,

wherein his Honor, Judge Gilbert, speaking for this

court said:

"The granting or refusing of a preliminary in-

junction in such a suit ordinarily rests in the sound

discretion of the trial court, and the review thereof

by an appellate court is limited to the inquiry

whether there was abuse of discretion in granting

the writ. This rule has been so often applied by

this court, and is so well established by precedent

as to require the citation of no authorities. It is

sufficient to refer to the language of Judge Jack-

son in Blount vs. Societe Anonyme du Filtre

Chamberland Systeme Pasteur et al., 53 Fed., 98,

3C. C. A., 455:

" 'The object and purpose of a preliminary in-

junction is to preserve the existing state of things

until the rights of the parties can be fairly and

fully investigated and determined upon strictly

legal proofs and according to the course and prin-

ciples of equity. The prerequisites to the allow-

ance and issuance of such injunction are that the

party applying for the same must generally present

a clear title, or one free from reasonable doubt,

and set forth acts done or threatened by the de-

fendant which will seriously or irreparably injure

his rights under such title unless restrained.'

"See, also, the decision of this court in Jensen

Can-Filling Machine Co. vs. Norton, 64 Fed.,



662, 12 C. C. A., 608, and Southern Pacific Co.

vs. Earl, 82 Fed., 690, 27 C. C. A., 185."

STATEMENT OF FACTS.

The complainant corporation, Levison Printing

Company, is a local company engaged in the manu-

facture of triplicate manifolding books covered by

t3ie reissued letters patent, No. 12,005, issued on July

I, 1902, to the complainant, Alexander Levison. The

application for the original patent, of which the

patent in suit is a reissue, was applied for on Decem-

ber 4, 1901.

The defendant, Pacific Manifolding Book Com-

pany, a Nevada corporation, was originally controlled

by local parties. About the time of its organization,

a portion of its stock was purchased by the Carter-

Crume Company (Rec. p. 97). This latter company

owned various and sundry patents on .manifold books

and the Pacific Company was licensed under such

patents. In October, 19 10, all the stock of the Pacific

Manifolding Book Company was purchased by the

defendant. Pacific Burt Company, a corporation or-

ganized under the laws of Canada. Since that date,

the Pacific Company has ceased doing business, al-

though its name is used by the Pacific Burt Company

in the carrying on of the latter's business. The

Pacific Burt Company operates, as licensee, under

patents owned by the American Sales Book Com-



pany, which does the largest business in sales books

and manifolding books in the United States. The
American Sales Book Company is a successor in in-

terest of the Carter-Crume Company. There is an

agreement now in force between the defendant, Pa-

cific Burt Company and the American Sales Book

Company, whereby the business operations of the lat-

ter are restricted to territory east of the Rocky Moun-

tains and the operations of the former are restricted

to territory west of those mountains. This agreement

relates to unpatented as well as to patented books

(Rec. p. 113). From the affidavit of Charles H.

Duell, it appears that he is counsel in patent mat-

ters, for both the American Sales Book Company

and the Pacific Burt Company, Limited (Rec. p.

68). We have disclosed the close relations existing

between these two corporations, the largest in the

United States in their particular line of business, be-

cause the principal prior uses relied on are books

alleged to have been sold by the predecessors in in-

terest of the American Sales Book Company.

Infringement is not denied. One of the infringing

books, made and sold by the defendants, accompanies

the affidavit of Theodore Berling and is identified by

the following inscription thereon: "Purchased Octo-

ber 7, 191 1, from Smith Bros, by T. Berling" (Rec.

p. 24). "Smith Bros.", a retail firm doing business

in Oakland, purchased this book from the defendants.

By referring to this book, it will be noted that de-



fendants were not content with simply infringing upon

the complainants' patent, but deliberately endeavored

to palm off their books as those of the complainants'

manufacture. It is but necessary to compare the

cover design on the said Berling exhibit book with

that on complainants' book, an exhibit in the case,

to perceive at a glance, that defendants intentionally

and designedly simulated complainants' cover design

as closely as possible. In his affidavit, Mr. Alex-

ander Levison charges the defendants with having

deliberately resorted to such fraudulent practice and

unfair competition in an effort to trade on the repu-

tation of the complainant corporation (Rec. p. 22).

These charges are passed by in silence. Defendants

evidently thought the less said about the matter the

better. Although the foregoing facts might not be

deemed material on final hearing, they are entitled

to the utmost consideration on a motion for a pre-

liminary injunction heard upon affidavits. At the

very outset, defendants w^re proven guilty of unfair

tactics. Such being true, their representations were

not entitled to the same weight they otherwise would

have. The lower court was entitled to consider these

facts in exercising its discretion.

ARGUMENT.

We will discuss the various defenses in the order

in which they are taken up in opposing counsel's

brief.
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The various alleged prior uses are discussed by Mr.
Alexander Levison in his affidavit in the same order

in which they are referred to in counsel's brief. As

Mr. Levison's statements are a complete answer to

the contentions of opposing counsel in respect to such

alleged uses, we shall simply quote the following

from such affidavit:

SACS BOOK.

''The existence of this book is sought to be estab-

lished by the affidavit of George C. Henning. That

gentleman testifies that in 1887 he was a member

of the firm -of Sacs & Co., of Washington City, and

on June i8th, 1887, wrote a letter to Carter & Co.

enclosing a sample check-book which he was think-

ing of getting up, and asked for a cost estimate on

the same. This sample check-book is attached to

his affidavit and is nothing more than several loose

sheets of paper stuck together by an ordinary pin

with certain directions as to manufacture. It is not

a bound book and has no carbon sheet attached, but

has written on the first leaf that that leaf is in-

tended to be a carbon. Nothing whatever is said

about carbon sheets being bound in to form a book,

and the only reference to a carbon sheet is the writ-

ing on the first sheet to the effect that it is intended

to be a carbon sheet, which sheet is simply at-

tached by an ordinary pin to the other sheets.

There is no evidence to show what, if anything, was

done by Carter & Co., relative to this letter and the
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sample which was enclosed therein. If Carter & Co.

answered the letter, or furnished any estimate, or

made up any sample book for inspection, we do not

know, as the record is silent on that subject. But

Mr. Henning then proceeds to say that on February

4, 1887, he wrote another letter to Carter & Co.

which is attached to the affidavit, ordering 4,000

books at 3 cents each, with single carbon paper car-

bonized on both sides as per sample, etc. It will

be observed that this order does not describe the

books except as "per sample," and as the sample

is not produced, it is. impossible for us to ascertain

from the order the character of the books. Mr.

Henning then says that the order in question was

filled, and that the books in question were the

same as the book marked "Defendants' Exhibit Sacs

& Co. Book." This exhibit, therefore, is claimed

to represent the 4,000 books said to have been covered

by the order of February 4, 1887. It is not pretended

that this exhibit is one of those identical books, nor

that it was made at the time in question to represent

one of them. There is no evidence in the record to

show definitely when this exhibit was made. Cer-

tainly it was not made prior to December 9, 1890, be-

cause it bears on its face in printing a patent mark

of that date. Mr. Henning does not undertake to

say when the book was made or when he first used it,

but contents himself with saying that the 4,000 books

ordered were the same as the exhibit. In this state-



ment he relies upon his mere recollection as to a

matter which occurred a quarter of a century ago,

Mr. Henning then proceeds to say that on Sep-

tember i;, 1887, he wrote another letter to Carter &
Co., enclosing sample of a book they wanted made,

and asking for an estimate as to cost. This letter

is attached to his affidavit. Nothing is said in the

letter as to the character of the book further than

that there were to be fifty triplicates in a book.

Whether there were to be any carbons connected

or whether it was to be a bound book, does not ap-

pear in the letter. He does not state that any reply

was received to said letter, but says that he must

have received a reply as his letter to Carter & Co.

bears a stamp stating that it was answered Septem-

ber 7, 1887, and he also says that they must have

quoted a lower price on 10,000 books, because the next

thing we find is a letter from Sacs & Co. to Carter

& Co., dated September 17, 1887, ordering from that

Company 10,000 books at 2>4c each. This letter is

also attached to the affidavit. He also says that these

10,000 books were the same as defendants' exhibit

"Sacs & Co. Book." He says that he is informed

and believes that these books were shipped on Octo-

ber 19, 1887, and he further believes that they were

paid for, because it was the usual custom of his firm

to pay their bills promptly, and he also says that he -

believes the book marked "Defendants' Sacs & Co.

Book" is in all respects like the ones furnished be-



10

cause they bear the imprint of Sacs & Co. and the

subject matter is the same as used by that company.

It will be seen from the fores^oing that the affidavit

wholly fails to establish the date when the defend-

ants' exhibit Sacs & Co. Book was made, though it

does appear that it could not have been made prior

to December 9, 1890, some three years after the date

of the alleged sale, and it further appears that as to

the character of this 1887 book, Mr. Henning relies

merely upon his personal recollection, and as to the

10,000 books alleged to have been sold afterwards in

September, 1887, Mr. Henning does not undertake

to be positive but merely alleged that he is informed

and believes they were shipped on October 19, 1887,

and that he is informed and believes they were paid

for on November i, 1887, and he believes they were

paid for because it was their custom to pay all their

bills promptly, and he also believes they were like

the exhibit in question because they bear the im-

print of his firm and the subject matter is the same

as used by the firm.

There is no evidence in the record to corroborate

the facts stated by Mr. Henning in reference to the

Sacs & Co. book, unless it be an attempt on the part

of Walter Greig, whose affidavit we now consider.

That gentleman is assistant manager of the American

Sales Book Co., Ltd., and is the real party in interest

in this case. That from March, 1885, to the fall of

1886, he was employed by Carter & Co., and since
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1 888 he has been in the employ of various successors

of that company. From the fall of 1886 to 1888, he

does not tell us where he was employed, but so far as

the affidavit shows he was not employed during that

tim.e by Carter & Co. Consequently, he can have no

personal knowledge of what Carter & Co. did during

that period of time, and, therefore, has no personal

knowledge of the sale of the triplicate books to Sacs

& Co. in 1887, referred to by Mr. Henning. He says,

however, that he has a reputation of being a "walking

encyclopedia" on things connected with the manifold

business, and he accordingly proceeds to tell of things

occurring in 1887 when he was not there, but quali-

fies his statements as being "shown by the records

of our company." Such statements are, of course,

hearsay, but he says that the records of Carter &
Co. for the year 1887 show that under date of

January 18, the letter referred to by Mr. Henning was

received, and annexed to the letter is a sample of

the device which Mr. Henning was thinking of get-

ting up. He says the records of the company show

the letter from Sacs & Co. dated February 4, 1887,

ordering 4000 books "as per sample," and he adds

that this sample "evidently was a sample made in

accordance with the desired book referred to in their

letter of January i8th." This, of course, is a mere

surmise on his part, there being no evidence on the

subject. He adds that he cannot find amongst the

records the sample book referred to, but he does find
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that on February 23, 1887, Carter & Co. shipped to

Sacs & Co. 4,104 triplicate books for which they

paid March 8, 1887; and he finds another letter

from them dated September 5, 1887, which states

that it encloses sample of a book they want, and asks

for an estimate. He says that the letter-book of Car-

ter & Co. shows that on September 7, 1887, they of-

fered to furnish the 10,000 books for 2^c each, and

he then proceeds to say:

"This sample book was a manifold book com-

prising in order a double carbon sheet and a

plurality of recording sheets, the record sheets

outside the stub being divided into three sub-

stantially equal separable parts, and a carbon

sheet extending over and covering two of said

parts, the recording sheets having stubs to which
they were attached along lines of perforations,

the stubs and one end of the carbon sheet and a

stiff cardboard backing being all bound together

to form a book."

The worthlessness of this statement as evidence

will be apparent from the fact that at the time re-

ferred to, September, 1887, according to his own
statement, he was not in the employ of Carter & Co.

at all, and for that reason cannot have known the

facts which he undertakes to swear to in the above

quotation.

He then proceeds in his affidavit to say the rec-

ords show that on September 17, 1887, Sacs & Co.
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wrote to Carter & Co. ordering the 10,000 books at

a price stated, 23/2C each, and that on October 19th,

1887, Carter & Co. shipped to Sacs & Co. 10,331,

triplicate sales books, also that the ledger No. 8, of

Carter & Co. at page 611, shows the prices, and that

the books were billed October 19 and paid for No-

vember ist. It will be observed that all of these

statements are merely to the effect that the records

of Carter & Co. show the facts referred to. At the

latter part of his affidavit, on page 6, Mr. Greig

undertakes to identify the defendants' exhibit Sacs

& Co. book. In that behalf he says he finds (pre-

sumably from the records of Carter & Co.) that on

April 26, 1892, the firm shipped to Sacs & Co.

10,091 triplicate books at 2^^ c each, in an order de-

signated on the books as order 28,350, and that 5,000

of these books were white and 5,000 were yellow, two

carbons being inserted in each book, and double car-

bons being used. The shop records of Carter & Co.

relating to the manufacture of these 10,000 books are

produced, and the witness says that the defendants'

exhibit Sacs & Co. book "is either one of the books

of this order which we retained or is in all respects

the same, because the proof sheet which was O.K.-ed

is the same as the record sheets of the exhibit book,

having the same printing thereon, and the jfiles from

the shipping, bindery and press-rooms which relate

to this order further identify it. I produce these
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various records and have marked my initials upon

them."

Upon referring to "these various records," which

he produces, consisting of a proof sheet and the files

from the shipping, bindery and press-rooms relating

to this order, it is apparent upon the face thereof that

the witness is wholly mistaken as will be seen by the

following observations:

1. These records prescribe that the books are to

have a manila cover which in the art means manila

paper, whereas the exhibit in question has not a

manila paper cover, but what is called in the art

a tag board cover.

2. The records say that Sacs & Co.'s advertise-

ment is to be on the back of the "duplicate"; whereas

in the exhibit itself the advertisement is not on the

back of the duplicate but on the back of the "tripli-

cate."

3. The proof sheet, which the witness said was

O.K.-ed, shows that the type matter on the copy is

different from the type matter on the exhibit, showing

that the one could not be a copy of the other.

4. And, finally, the printed matter on the proof

sheet gives the address of Sacs & Co. as "Seventh St.

and Market Space, Washington," in a certain style

of type, whereas the exhibit in question gives it as

"Seventh St. and Penn. Ave., Washington," in a
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different style of type, thus showing conclusively that

the exhibit in question was not printed from the

proof referred to.

It will thus be seen that the defendants' exhibit

Sacs & Co. book cannot possibly be one of the 10,000

book order referred to by the witness Greig, and this

leaves the defendants' exhibit Sacs & Co. book un-

proved as to date, time, place, name and circum-

stances of manufacture.

In addition to the above, there are other unex-

plained and suspicious things connected with this

Sacs & Co. book. It is bound by two metallic wire

staples, which staples appear bright, clean and prac-

tically untarnished, whereas if they had been put

there some twenty-five years ago, or even in 1892,

as suggested by the witness Greig, which is twenty

years ago, they would undoubtedly now show the

effect of age in the way of deterioration, tarnish or

rust. Furthermore, the ends of these wire staples

show a clean and untarnished cleavage surface, indi-

cating that the wire was cut not a very long time

ago, and a comparison of these wire staples with the

wire staples contained in the other exhibit produced

by defendants, to wit, the Chase & Sanborn book,

which admittedly was recently made for the purposes

of this case, will show that the wire staples in the

Sacs & Co. book appear to be as bright and untar-

nished as the wire staples in the Chase & Sanborn

book. In any event, these wire staples in the Sacs
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exhibit book do not bear the appearance of as ancient

origin as is attributed to them by the defendant. In

this connection I state that it would be a very easy

matter to take a triplicate book which had no carbons

bound therein, such, for instance, as the Barlow

book, and remove the wire staples therefrom, insert

carbon sheets, and then rebind the book with the

carbon sheets in it in substantially the same way

as it was bound before, so as to give it all the

appearances of having been originally bound with the

carbon sheets therein. I cannot say positively that

this is what was done in this Sacs & Co. book, but

I merely point out the fact that it could have been

done by someone, and inasmuch as there is no reliable

testimony to show when this exhibit was made, or

the circumstances under which it was made, or the

person by whom it was made, I think we are en-

titled to call upon the defendants for further proof

in these respects before any credence can be given

to this exhibit.

There is another suspicious circumstance connected

with the Sacs book, which I now point out, and that

relates to the binding of the same with wire staples.

This style of binding is done by a machine known

in the art as a stitching machine. I have been en-

gaged in the printing business for twenty years

and the bookbinding business for more than twelve

years, and I am familiar with these stitching ma-

chines. These machines automatically cut the wire,
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which is fed from a reel, in definite lengths, then

form the same into a staple and drive the staple

through the sheets to be bound and clinch the ends

on the opposite side. Now, I note in defendants' ex-

hibit Sacs & Co. book, the fact that there is an imper-

fection at one end of each staple, which could only

have been caused by the adjustment and condition

of the stitching machine. By examining the exhibits

through a glass this imperfection will be clearly seen

and its character noted. Now, turning to the defend-

ants' exhibit Chase and Sanborn book, which was ad-

mittedly made a short time ago for the purpose of

this case, there appears the same imperfection in the

same end of the staple as in the defendants' exhibit

Sacs & Co. book, from which fact I deduce the con-

clusion that the two books were bound by the same

machine and at or about the same time. Such an

imperfection could have occurred only from the ad-

justment and condition of the machine caused by

wear and use, and it can not be supposed that the

adjustment and condition of the machine twenty-five

years ago, which was such as to cause this imperfec-

tion, could or would be the same at the present time.

Consequently, the two books must have been made

by the same machine and at or about the same time,

and as it is conceded that the Chase & Sanborn ex-

hibit book was made recently for the purposes of this

case, it is not reasonable to suppose that defendants'
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exhibit Sacs & Co. book, if made on the same machine,

was made twenty or twenty-five years ago.

In conclusion, I submit that the affidavits regard-

ing the form and construction of the Sacs & Co.

books, alleged to have been made in 1887, is inconclu-

sive, doubtful and wholly unsatisfactory as establish-

ing the facts sought and is not of the conclusive char-

acter required, as I am informed, by the rules of law

establishing an anticipation by prior use, and that the

matter can only be cleared up and made certain one

way or the other by examination and cross-examina-

tion of the witnesses when called on the final hearing

herein.

CHASE & SANBORN BOOK.

The theory advanced by defendant in regard to

this book is that the same was made by Carter-Crume

Co., Limited, of Niagara Falls, New York, for Chase

& Sanborn of Boston, in the spring of 1901, and it

is said that the books were first made without the

carbon sheets bound in, but on objection in that be-

half by Chase & Sanborn the books were returned

and rebound with double carbon sheets. The delivery

of said books is said to have occurred about April 6,

1901. No sample of these books is produced, but a

book has been made up recently for the purpose of

this case, and is said by the witness Greig to repre-

sent the Chase & Sanborn book as made in the spring

of 1901, so that the construction of the Chase & San-
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born book is dependent upon the recollection of the

witnesses now called by defendant. There are many

discrepancies in the statements concerning these books,

also many suspicious circumstances connected there-

with, and many facts which would tend to show that

the book is not sufficiently proven to constitute an

anticipation by prior use; but it will not be necessary

to burden the Court with these matters at the present

time, and it is sufficient to show, as I now proceed

to show, that the invention covered by my patent in

suit was made by me one year before the spring of

1901, the time when the Chase & Sanborn book is

alleged to have been made.

The facts regarding the making of my invention

are as follows: In the spring of the year 1900, at the

City and County of San Francisco, I was engaged in

the printing and bookbindery business, and amongst

other things was making and selling manifold books.

At that time I conceived the idea of the book em-

bodied in and covered by my patent, and explained

it to my brother, Harry Levison, making a rough

model at the time, which fully demonstrated and ex-

emplified my idea. My brother thoroughly under-

stood the same. Shortly thereafter, in August, 1900,

I explained the idea to the foreman of our bindery

at San Francisco, Mr. Berling, by calling him in my
office and explaining the same to him in detail, tell-

ing him exactly what the invention was, and instruct-

ing him to make up for me a complete book contain-
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ing the said invention. Under my direction he made

me a sample book embodying the said invention, which

I kept for some little time in the drawer of my desk

in my office. This was some months prior to the date

of the expiration of the Barlow patent, No. 297,556,

which patent expired on April 29, 1901, and as my
book appeared to be an infringement upon the claim

of the Barlow patent aforesaid, I concluded not to

patent or to put my book upon the market until after

the expiration of the Barlow patent, because I did not

want to infringe upon the Barlow patent. I was ig-

norant of patent law at that time, and did not know

that I could secure a patent for an improvement on

another patent before the other patent had expired.

However, the fact is that I fully made and completed

the invention and constructed a book in every respect

containing the same, in the summer of 1900, and made

preparations to manufacture and put it on the market

as soon as the Barlow patent should expire in the fol-

lowing April, and soon after the expiration of the

Barlow patent, I did put my invention upon the mar-

ket. It met with great success from the start and

has proved to be a thing of great utility. These facts

can be corroborated by my brother, Harry Levison,

and by my foreman, Theodore Berling. Inasmuch

as my invention was made and completed and ready

for actual use about one year prior to the date when

the Chase & Sanborn books are said to have been

made and delivered, I am advised by my counsel,
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and I submit to the Court that the alleged Chase &
Sanborn books can not operate as an anticipation of

my patent or affect it in any manner whatever.

HANO BOOK.

The affidavit on behalf of defendant in reference

to this book claim that in or about the year 1895,

Philip Hano & Co. of New York, put upon the mar-

ket a triplicate book identical with one produced,

which is marked "Defendants' Exhibit B/L 189^

Book." No one of these original books is produced,

and this exhibit is one recently made and sold by

Philip Hano & Co. in infringement of my patent.

The exhibit bears on its face in printing a refer-

ence to the Interstate Commerce Act of June 27, 1908,

and, therefore, was made after that date. It is sim-

ply one of the infringing books made by Philip Hano

& Co. since 1908, and for which they are liable to me

as infringers of my patent. The affidavit of Philip

Hano says:

"In or about the year 1895 I engaged as our

Western salesman, W. E. Cooper, who had pre-

viously acted as salesman for Barlow Brothers,

of Grand Rapids, Mich., which concern is one

of the oldest bill of lading and shipping receipt

manufacturers in the United States. Mr. Cooper

desired to make a specialty of triplicate bill of

lading books, having had particular experience

with those manufactured under the Barlow pat-

ent, No. 297,556, of April 29, 1884. We did not
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wish to infringe upon the subject matter of this

patent, which in its commercial form embodied
an unattached carbon sheet two-thirds of the

length of the sheet to be written upon, and I ac-

cordingly got up a bill of lading book or pad
identical with that marked 'Defendants' Exhibit

Hano B/L Book' which by reference I make a

part of this affidavit. I believed that my book
would be more convenient in use than the Barlow
construction, by reason of having carbon sheets

bound into and forming a part of the pad. I

did not then consider and do not now regard such

a feature as constituting anything in the nature

of an invention, and did not apply for letters pat-

ent therefor, although I have obtained a number
of letters patent."

In reference to the above it is to be observed, in

the first place, that the time is stated vaguely and in-

definitely. It is said to be "in or about the year

1895." This does not definitely fix the year and is

wholly insufficient as proving the date of an anticipa-

tion.

In the next place, it is stated by Hano that at the

time in question he engaged W. E. Cooper as his

Western salesman; but Mr. Cooper's affidavit is not

produced, nor is there any record evidence of his

employment. If it were a fact, undoubtedly the rec-

ords of Philip Hano & Co. would show it. Why were

not these records or some reference thereto produced?

Mr. Hano then states that Cooper desired to make

a specialty of triplicate bill of lading books, but did.
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not wish to infringe upon the Barlow patent, No.

297,i;£;6, and accordingly he got up defendants' ex-

hibit Hano B/L book 1891;, but on reference to this

exhibit it will be seen to be a direct infringement of

the Barlow patent, No. 297,556.

Mr. Hano says that he has obtained a number of

letters patent, and presumably he is acquainted with

patent matters. The most casual comparison of his

alleged 1895 book will show it to be an infringement

of the Barlow patent. This fact throws discredit

upon his statements, certainly enough discredit to

make them liable to serious suspicion. Mr. Hano

then says that he did not consider the deyice as con-

stituting anything in the nature of an invention; but

in this respect he is directly at war with the decision

of this Court and of the Circuit Court of Appeals for

the Ninth Circuit in the Kitchen case.

Mr. Hano then says that he manufactured and sold

throughout the United States many thousands of these

books "at least as early as the year 1895 ^^id has con-

tinued to do so ever since." I am advised that this

statement is entirely too general, vague, and indefinite,

for the purposes of anticipation. He does not instance

any particular sale at any particular time to any

particular person, nor produce any particular book

which was then sold. In the absence of such state-

ments it is too vague and general merely to state that

he sold thousands of books. To prove an anticipation,
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I am advised that it is necessary to give the name

and present address of the party who is alleged to

have made the prior use, and the place where the

same was used. A general statement of the kind re-

ferred to, I am advised by my counsel, is insufficient,

and I submit to the Court that the affidavit of Mr.

Hano is not of that character of evidence necessary

to uphold and show an anticipation by prior use. I

again call the attention of the Court to the fact that

Mr. Hano is not a disinterested party inasmuch as

his company is infringing upon my patent and is lia-

ble therefor.

The affidavit of John McEwen, who is foreman in

the bindery of Philip Hano & Co., is produced to sub-

stantiate Mr. Hano's affidavit, and appears to be sim-

ply one of these cases where an employee is given an

affidavit to sign substantiating the statements made by

his employer, and the only additional thing in his

affidavit is the statement that he shipped an order of

7,000 pads to Standard Oil Co. of New Jersey, at least

as early as 1895. If this be a fact, there must be some

record of it, but no record is produced of this fact

and it appears merely to be the general recollection

of the witness, which character of evidence, I am ad-

vised by my counsel, is insufficient.

The affidavit of Bernard Hano is also produced

and he also is in the employ of Philip Hano & Co. as

a salesman, and is the brother of Philip Hano. He
merely says that he has read Philip Hano's affidavit,
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and the facts stated therein are true, and that he has

an independent recollection thereof. His statement

is the same as that of the others, that "at least as

early as the year 1891;" those books were sold. The

form of the statement shows that it is merely his gen-

eral recollection as no records are produced.

In response to the demand of defendants' counsel

for the production of my license agreement with Chas.

S. Binner Co. of Boston, on June 4, 1902, together

with letters relating thereto, I herewith produce and

attach to this affidavit a copy of said license agree-

ment, but can not produce any of the letters mentioned

for the reason that they were destroyed in the San

Francisco fire of April i8th, 1906. In explanation

of and in reference to this license and others of the

same nature, I desire to say that in May, 1902, I

started from San Francisco on a trip throughout the

various cities of the United States for the purposes of

selling license rights under my letters patent sued on

herein. It was on this trip that I signed up the

license with Chas. A. Binner Co. of Boston, referred

to, and in addition thereto I visited and issued licenses

in the following cities: New Orleans, Memphis, St.

Louis, Chicago, Cincinnati, Philadelphia, Boston,

New York, Rochester, Buffalo, Cleveland, Detroit,

Milwaukee, Kansas City, Denver, Seattle, Portland

and Los Angeles, all of the same being under sub-

stantially the same terms as the Binner license. In
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entering into these various license contracts, my cus-

tom was to first show the book to the party in ques-

tion and explain its construction, mode of operation

and merits. These licenses were taken up by the

parties in question after a full demonstration to them

of the book. In two or three instances, the parties

I approached stated that they thought there was

nothing new in the book but that the same had been

in use; and in those instances I requested the parties

to show me such book as they had been referring

to, and they invariably brought out and showed me

a book containing loose carbon sheets unbound, sub-

stantially the same as the Barlow book, and there-

upon I pointed out to them the difiference between

my book and the Barlow book and they then recog-

nized the difiference, and every one of these people

thereupon signed the license agreement, being con-

vinced that they had been mistaken. The other peo-

ple to whom I went all recognized the book as some-

thing new and novel, and nowhere during my trip,

which extended all over the United States, did I

find any book on sale containing my invention, nor

did I find any person in the business who challenged

its novelty other than the tvs^o or three persons here-

inabove referred to who afterwards receded from

their position in that regard and took out licenses.

In fact, this trip convinced me that my book was

entirely new and novel to the trade in the Eastern

States, as I could find nothing like it on sale. These
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license agreements were taken between May 6 and

June 21, 1902.

While I was in New York, I called at the office of

the Kidder Press Co., who told me that they built the

press for the Carter-Crume Co. I showed them my
patented book and they looked at it as a new and

novel device, and said that they would build new

presses for manufacture of the same, but before I left

they handed me a printed contract under which if I

bought a machine from them I would have to agree

not to use it for the manufacture of sales slips or

counter check-books, as they were under contract to

the Carter-Crume Co. not to sell these machines ex-

cept on such conditions. Recently, in July, 191 1, I

wrote to the Kidder Press Co. regarding the pur-

chase of such a machine, and they answered me by

letter of July 21, 191 1, saying that they could not sell

me one of these machines except under the restric-

tions referred to prohibiting their use for the manu-

facture of cash sales slips and counter check-books

by reason of the fact that they were under contract

to that effect with the Carter-Crume Co. In this let-

ter they enclosed me a copy of the form of contract

they used in selling the Kidder Press, and they con-

tained the restriction above referred to. I have

reached from this the conclusion that the Carter-

Crume Co. which is now succeeded by the American

Sales Book Co. was endeavoring to maintain a

monopoly of the manufacture of cash sales slips and



28

counterchecks by thus prohibiting the Kidder Press

Co. from selling their presses except under the re-

strictions aforesaid. The president of the Kidder

Press Co., S. J. Moore, is likewise the president of the

Pacific Burt Co., Ltd., one of the defendants in this

case" (Rec, p. 130).

It will be noted that in the year 1902, Mr. Levison

visited the cities of New Orleans, Memphis, St. Louis,

Chicago, Cincinnati, Philadelphia, Boston, New
York, Rochester, Buffalo, Cleveland, Detroit, Mil-

waukee, Kansas City, Denver, Seattle, Portland and

Los Angeles, and in each and all of said cities he

issued licenses, under the patent in suit, to parties

doing business in those cities. If his book was al-

ready in general use, as the defendants' affidavits rep-

resent, it would have been impossible for him to

have prevailed upon business men to pay license fees

for the exclusive rights to sell such a book. It will

be noted, he even exhibited his book in the office

of the Kidder Press Company, of which the president

is now Mr. S. J. Moore, who is also president of the

Pacific Burt Company, one of the defendants herein.

The Kidder Press Company was then making the

presses for the Carter-Crume Company, but those

seen by Mr. Levison in the office of the former com-

pany looked upon his book as novel. If the Carter-

Crume Com.pany was then making these books, as

alleged, it is certainly strange that the Kidder Press
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Company's representatives looked upon the Levison

book as novel.

It will also be noted that in two or three instances,

while on this extended trip, Mr. Levison was in-

formed bv parties, whom he was endeavoring to

secure as licensees, that his book was then in use.

On being requested to show him such a book, they

brought out a book of the Barlow type with loose

carbon. On having the difference between the books

called to their attention, these parties took out licenses

under the Levison patent in suit. The foregoing

merely shows how easily one may be mistaken as to

the exact construction of a device not actually before

them.

From the foregoing, it appears that the first alleged

prior use, that of Sacs & Co., is supported by the

single affidavit of one man, Mr. Henning, who tes-

tifies to the same from recollection. His testimony

is unaccompanied by any book referred to by him.

The alleged exhibit of the Sacs book is not one of

the early books referred to by this witness but is a

book made up at some indefinite time which is not

shown.

The second alleged use, that of Chase & Sanborn,

is alleged to have been in 1901, but such use is met

by affidavits of three persons to the effect that Levi-

son's invention ante-dated the same by at least one

year, said invention having been made in the middle
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of 1900. Hence the Chase & Sanborn prior use is of

no avail.

The third alleged prior use is that of Hano & Co.,

which is sought to be substantiated solely by the rec-

ollection of the witnesses. Hano & Co. is an infringer

of the Levison patent and such evidence, therefore,

is not disinterested. No exhibit book is produced

which is proved to have been made prior to the date

of Levison's invention, but several exhibits are pro-

duced which were recently made up for the purposes

of this case and the witnesses merely say that the

early books, which are alleged to anticipate, were

similar to these exhibits.

In view of the foregoing, the trial Court was jus-

tified in granting the preliminary injunction. The

following authorities clearly show there was no abuse

of discretion by such Court.

In the case of Parker vs. Stebler, et al., 177 Fed.,

212, his Honor, Judge Gilbert, speaking for this

Court, said:

"In view of all the testimony, some of which

is conflicting, on this branch of the case, we are

not prepared to say that the trial Court was in

error in holding that the evidence was insufficient

to show that the Ruggles invention anticipated

the Bryan invention or was a successful device,

but that, on the contrary, it was a disappointment

to Ruggles and was a failure and was discarded

by him. It is well settled that the defense of

prior use must be established by evidence which
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proves it bevond a reasonable doubt. The ques-

tion of Roveltv is a question of fact. Turrill vs.

Michifran Southern R. R. Co., i Wall., 491, 17

L. Ed., 668. And it has been held that the oral

testimony of many v^^itnesses, if unsupported by

any evidence consisting of documents or things,

must be very reasonable or very strong to estab-

lish the defense of prior use. The Barbed Wire

Patent, 143 U. S., 27^, 12 Sup. Ct, 443, 450,

36 L. Ed., ii;4; Deerin^ vs. JFinona Harvester

Works, 155 U. S., 286, i^ Sup. Ct., 118, 39 L.

Ed., 153. In the present case no physical evi-

dence of the Ruggles invention is produced in

evidence save a truck which was made for use

in evidence, constructed from memory seven years

after the original truck had disappeared from

view. The irons which are produced and which

were taken from the first experimental truck

made by Ruggles can not be said to furnish physi-

cal evidence of his invention, for only a portion

of those irons was produced, and those which

were produced obviously could not be used, fash-

ioned as they are, in the device which is exhibited

as the Ruggles invention. In Cantrell vs. Wal-

lick, iiy U. S., 689, 6 Sup. Ct., 970, 29 L. Ed.,

1017, the Court said:

" 'The burden of proof is upon the defendants

to establish this defense. For the grant of letters

patent is prima facie evidence that the patentee is
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the first inventor of the device described in the

letters patent and of its novelty.'

"And in the Barbed Wire Patent Case the Court

said:

" 'The frequency with which testimony is tor-

tured or fabricated outright, to build up the de-

fense of prior use of the thing patented, goes far

to justify the popular impression that the inventor

may be treated as the lawful prey of the infringer.'

''In brief, the courts have recognized the rule

that the oral testimony of witnesses speaking from

memory only in respect to past transactions and

old structures claimed to anticipate a patented

device, physical evidence of which is not pro-

duced, is very unreliable, and that it must be so

clear and satisfactory as to convince the Court

beyond a reasonable doubt before it will be ac-

cepted as establishing anticipation. Knicker-

bocker & Co. vs. Rogers (C. C), 6i Fed., 297;

Pratt et al. vs. Sencenbaugh et al. (C. C), 64

Fed., 779; Wickes vs. Lockwood (C. C), 65 Fed.,

610; Singer Mfg. Co. vs. Schenck (C. C), 68

Fed., 191 ; Emerson Electric Mfg. Co. vs. Van

Nort Bros. (C. C), 116 Fed., 974; Pettibone,

Mulliken & Co. vs. Penn. Steel Co. (C. C), 133

Fed., 730."

To the same effect is the case of Mast vs. Dempster,

82 Fed., 327, wherein it is said:
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"The defense of prior use should be supported

by evidence beyond a reasonable doubt, and the

unsupported statement of a single witness that a

machine embodying the invention was constructed

and put in operation before the application is in-

sufficient when unaccompanied by any drawings

or exhibits thereof."

WENDE PATENT.

This patent is to be found at page 214 of the

record. It discloses a triplicating manifolding book

built up of two distinct series of record sheets. The

sheets of one series are one-half as wide as the sheets

of the other series. The wide sheets are divided into

two substantially equal parts. Two carbon sheets,

each carbonized only on one side, are used. In many

respects this Wende book is similar to the Bengough

book which was considered by this Court in the

Kitchen suit. It is but necessary to glance at this

Wende book to perceive it is no anticipation of the

Levison book. It contains no record sheets divided

into substantially three equal parts and it contains no

double carbon sheets. If we had known of this Wende

patent at the time of the Kitchen suit was being tried,

we, ourselves, would have put it in evidence, as we

did others of a similar nature, to conclusively prove

that it required the exercise of the inventive faculties

to create the Levison book. The complicated con-

struction of this Wende book and the obvious diffi-
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ciilties one would experience in using it, prove, be-

yond a doubt, that it required unusual skill to create

a book as simple in construction and as convenient to

handle as is the Levison book. "To attain absolute

simplicity is the highest trait of genius."

LOWE PATENT.

This patent (Rec, p. 224) likew^ise discloses a

book containing two single-faced carbons. As the

patentee says, the record sheets are of semi-transparent

paper. It is absolutely necessary that one division

of such sheets be transparent because the record is

made upon the underside thereof and in reverse posi-

tion and must, therefore, be read through the paper

to be legible. This patent, therefore, is similar, in

construction, to the Perry patent which was consid-

ered by this Court in the Kitchen case. In that case,

we pointed out that the use of thin, transparent paper

was impractical for permanent records. From the

foregoing, it is obvious this Lowe books differs in

construction and mode of operation from the Levison

book.

O'HARA PATENT.

This patent (Rec, p. 236) discloses books in which

the carbon is held by a clasp which is mounted on

a bar pivotally connected to one end of the cover of

the book. A duplicating and a triplicating book are

shown. In the triplicating book, a transparent sheet
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must be used. In neither of these books are there

record sheets divided into three substantially equal

parts. Also, the record sheets and the carbon are

not bound together to form the book. As we have

pointed out, the carbon is held by a clasp mounted

on a pivoted bar. In this latter respect, this O'Hara
book is similar to the complicated Doughty book

considered by this Court in the Kitchen case.

DOUGHTY PATENT.

This patent (Rec, p. 232) was fully considered

by this Court in the Kitchen case. A book, made

in strict accordance with this patent, was before the

Court. Like the O'Hara book, the carbon in the

Doughty book is held by a clamp mounted on the

free ends of arms pivotally connected to one end of

the book cover. These arms must be swung back

and forth in using the book. It is evident that the

carbon and record sheets in this book are not bound

together. The complicated construction of this book

also conclusively demonstrates that more than ordi-

nary skill was required in the creating of the Levi-

son book, which is simplicity itself.

As we have pointed out, the carbon and record

sheets in this Doughty book are not bound together.

The carbon is held in a clamping device entirely

separate and distinct from the record sheets. Each

of the Levison claims is limited to a book in which

the "stubs" (of the record sheets) "and one side of
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the carbon sheet being all bound together to form

a book." By this simple construction, Levison was

enabled to dispense with the awkward and compli-

cated carbon supporting structure of the Doughty

book.

The defendants in this case certainly have our

sympathy if they were advised by opposing counsel

that they could not make the Doughty book without

violating the injunction issued herein. This Court

having distinctly differentiated the Doughty book

from the Levison book by pointing out that the

Doughty carbon was held by such an independent

supporting structure, there is, of course, no excuse

for such erroneous advice. For defendants' sake, we

trust it was not followed.

In connection with this matter, we wish to state

that the writ of injunction (Rec, p. i66) is couched

in general terms by which the defendants are di-

rected to cease the manufacture and sale of books

embodying the inventions covered by the three

claims relied on. No specific construction is men-

tioned therein and, of course, this Court having here-

tofore differentiated the Doughty book from such

inventions, it is obvious that defendants under the

general terms of the injunction, are not restrained

from making the Doughty book. If there has been

any error committed, it is the error of opposing

counsel in giving their clients the absurd advice re-

ferred to in appellants' brief.
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DISCRETION OF THE LOWER COURT.

It appears that complainants, after a long and ex-

pensive litigation against another party, established

the validity of the patent in suit. The complainant

company is a small institution, financially weak, and

having, as its principal asset, the said patent. By
reason of this patent, it has been able to build up a

moderate sized business in San Francisco. The de-

fendant, Pacific Burt Company, is a large concern

with extensive resources. It is obvious that the

manufacture of the infringing book forms but a trif-

ling part of its business. The fact that it, one of the

largest corporations in the country in this particular

line of business, was willing to and did simulate the

complainant company's cover design in order to trade

on complainants' reputation in respect to the manu-

facture of such a type of book, clearly shows that

it has not built up for itself any trade in such books.

On the other hand, the manufacture of these books

forms the most valuable part of the complainant

company's business. It is seen, therefore, that the

denial of the injunction would have caused such

complainant irreparable injury and damage. Such

a denial would have been, in efifect, notice to the

public that they were free to make the Levison book.

Undoubtedly, complainants' other competitors would

have been quick to take advantage of such a state

of affairs and the market would have been flooded
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with infringing books to complainants' great damage

and injury. On the other hand, the granting of the

injunction was obviously of small moment to the

defendants and has caused them little, if any, damage.

They are licensed to make the Doughty triplicating

book and evidently have built up a trade in the same.

Therefore, by reason of the injunction they are not

prevented from the manufacture of triplicating books

generally. The foregoing facts justified the lower

Court in granting the injunction and thereby keeping

matters in statu quo until the final hearing on the

merits. In matters of this kind, it has always been

customary for the courts to consider the balance of

convenience or inconvenience to the one party or the

other, and, if the denial of the injunction would be

a greater detriment to the complainant than the

granting of it would be to the defendant, then to

grant it. This is the general rule. By reason of this

rule, the granting or denial of injunctions rests in

the sound discretion of the Court.

In the case of Kryptok Co. vs. Stead Lens Co.,

190 Fed., 767, the Circuit Court of Appeals for the

Eighth Circuit said:

"Established principles of equity jurisprudence

are: . . . (2) that when the injury to the

applicant, if the preliminary injunction is re-

fused, will probably be greater than the injury

to the opponent if it is granted, it should be is-

sued, while if the contrary is the probable result
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the application for it should be denied. Russell

vs. Farley, 105 U. S., 433; Shubert vs. Wood-

ward, 167 Fed., 47."

This cause w^ill be heard at the July Term of the

lower court. It is, therefore, probable that a final

hearing will be had before the October Term of this

court, prior to which there is, we understand, little

likelihood of this appeal being disposed of.

CONCLUSION.

We believe that the record herein fully justifies

the action of the lower court and that no abuse of dis-

cretion has been shown. We, therefore, submit that

the order of the lower court should be affirmed.

Respectfully submitted.

JOHN H. MILLER,
WM. K. WHITE,

Counsel for Appellees.
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JOHN FRANCK,
Intervening Libelant.
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Statement of Clerk, District Court.

PARTIES.
LIBELANTS: Erwin Bausback, Declan Troy,

George Kofoed, Charles Anderson, Charles Mat-

son and Ruben Swensson.

INTERVENING LIBELANT : John Franck.

RESPONDENT: The American Schooner "W. H.

Talbot," her masts, sails, boats, tackle, apparel

and other furniture.

CLAIMANTS: George E. Billings, Capt. W. G.

Bluhm, Leon Blum, H. BMh, F. C. Boeckmann,

Mrs. A. M. Buck, Bunker Estate Company, H.

F. Fortmann, E. Henrix, H. C. Jensen, Capt. A.

Knudsen, Capt. W. I. McAUep, Capt. R. Minor,

W. H. Talbot, Ajms Walker, and F. R. Knip-

penberg. [4]

PROCTORS.
For LIBELANTS : F. R. Wall, Esquire.

For INTERVENING LIBELANT: F. R. Wall,

Esquire.

For RESPONDENT and CLAIMANTS, and AP-
PELLANTS : Messrs. Chickering and Greg-

ory, and George H. Whipple, Esquire.

1911.

April 14. Filed Verified Libel.

Issued Monition, returnable April

25th, 1911, for the attachment of

the American Schooner *'W. H.

Talbot," her tackle, apparel and

furniture.
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April 18. Filed Monition on return with the

following return of the United

States Marshal, endorsed thereon:

"In obedience to the within Moni-

tion I attached the American

Schooner 'W. H. Talbot,' therein

deiTcribed, on the 18th day of April,

1911, and have given due notice to all

persons claiming the same that this

Court will, on the 25th day of April,

1911 (if that day be a day of juris-

diction, if not, on the next day [5]

of jurisdiction thereafter), proceed

to trial and condemnation thereof,

should no claim be interposed for the

same. I further return that served

a copy of this Monition on Oscar

Nyberg, who was the person in

charge of the American Schooner

*W. H. Talbot,' on board the said

American Schooner 'W. H. Talbot,'

in the San Francisco Bay, within the

State and Northern District of Cali-

fornia, and posted a notice of seizure

thereon. C. T. Elliott, United States

Marshal. By T. F. Kiernan, Office

Deputy. San Francisco, Cal. 18th,

1911."

April 18. Filed Libel of Intervention by John

Franck.

Issued Monition for attachment of

the American Schooner "W. H.
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Talbot," her tackle, apparel and

furniture, returnable May 2d, 1911.

April 18. Filed Monition (issued April ISth),

with the following return of the

United States Marshal endorsed

thereon:
'

' I hereby certify that I received the

within Monition in Intervention, on

the 18th day of April, 1911, and per-

sonally served the same on the 18th

day of April, 1911, by handing to and

leaving a copy of the within Monition

in Intervention with Oscar Nyberg,

who was the person in charge of the

American Schooner 'W. H. Talbot,'

on board of the said American Schoon-

er 'W. H. Talbot,' in San Francisco

Bay, within the State and Northern

District of California. [6]

I further return that the said

American Schooner 'W. H. Talbot,'

was already in my custody under and

by virtue of a Monition issued in the

within case, and executed by me on

the 18th day of April, 1911. €. T.

Elliott, United States Marshal. By
T. F. Kiernan, Office Deputy Mar-

shal. San Francisco, Cal., April

18th, 1911."

April 18. Filed Claim of G^eorge E. Billings et

al. to the American Schooner "W.
H. Talbot," etc.
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April 18.

July 14.

August 2.

1912.

January 29.

February 5.

February 6.

February 9.

George E. Billings vs.

Filed Stipulation (Bond) for the re-

lease of the American Schooner

**W. H. Talbot," in the sum of Two

Thousand Five Hundred (2,500)

Dollars, with the United States

Fidelity and Guaranty Company,

as Surety, and vessel was accord-

ingly ordered released.

Filed Answer of Claimants.

Filed Stipulation as to Answer—that

one answer be considered covering

both Original Libel and the Libel

of Intervention.

Filed Depositions of Gus Carlson,

Oscar Carter, James Simpson, An-

'drew Knudsen et al., taken before

United States Commissioner Jas.

P. Brown, at San Francisco, on

behalf of claimants.

This cause this day came for hearing

before the District Court of the

United States in and for the North-

em District of California, at [7]

San Francisco, and argued and

submitted to the Honorable R. S.

Bean, sitting as Judge of said

Court.

Filed Transcript of Testimony taken

in open court.

The Honorable R. S. Bean, to whom
this cause was submitted on the 5th



February 10.

February 13.

February 28.

February 29.
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day of February, 1912, this day

rendered an Oral Opinion in favor

of the libelants (copy of said Opin-

ion embodied in the Transcript

herewith).

Filed Final Decree.

Filed Oral Opinion rendered by

Jud^e R. S. Bean on February 9th,

1912.

Filed Notice of Appeal.

Filed Assignment of Errors.

Filed Bond on Appeal (by claim-

ants) in the sum of Two Hundred

and Fifty Dollars, with the United

States Fidelity and Guaranty Com-

pany, as surety. [8]

United States District Court, Northern District of

California.

No. 15,146.

ERWIN BAUSBACK et als.,

Libelants,

vs.

The Am. Schr. ''W. H. TALBOT," etc.

Libel for Additional Wages—$
.

To the Honorable United States District Court, in

and for the Northern District of California

:

The libel of Erwin Bausback, Declan Troy, George

Kofoed, Charles Anderson, Charles Matson, Ruben

Sw^ensson, and , late seamen on board of the
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American schooner "W. H. Talbot," whereof R.

Knudsen now is, or lately was, Master, against said

schooner ''W. H. Talbot," her masts, sails, boats,

tackle, apparel and other furniture, and against all

persons lawfully intervening for their interest

therein, in a cause of additional wages, civil and mar-

atime, alleges and articulately propounds as follows

:

First . That said schooner ''W. H. Talbot" now is

and was at all of the times herein mentioned a vessel

of the United State^Z; that said schooner is now in

the Bay of San Francisco and within the Admiralty

and maritime jurisdiction of the United States and

of this Honorable Court.

Second. That on the 12th day of January, 1911,

at New Castle, New South Wales, Australia, libelants

Erwin Bausback, Declan Troy, Charles Anderson,

Charles Matson, Ruben Swensson and shijyped

on board of said schooner for a voyage from said

New Castle to San Francisco, California, in the ca-

pacity [9] and for the wages following: Erwin

Bausback, as first mate, for $55.00 a month wages;

ivages Declan Troy, Charles Anderson, Charles

Matson and Ruben Swansson, each as a seaman, for

$22.50 a month wages each ; , as cook, for $40.00

a month wages ; that George Kofoed, on the 19th day

of December, 1910, at Brisbane, Queensland, Aus-

tralia, shipped on board of said schooner as a seaman

for wages of $25.00 a month, for a voyage from said

Brisbane to said San Francisco; that for the due

performance of the said contract of shipment each

of said libelants signed shipping articles, which libel-

ants pray may be produced to this Honorable Court
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for further certainty in the premises; that each of

said libelants duly performed said voyage on board

of said schooner, in accordance with the terms of his

contract of shipment, and that said vessel arrived at

said San Francisco on the 11th day of April, 1911,

and ended said voyage, and that each of said libel-

ants was duly and regularly discharged from said

vessel on the 12th day of April, 1911 ; that during the

whole time said libelants were on board of the said

schooner each well and faithfully performed the du-

ties for which he shipped, and was obedient to all law-

ful commands.

Third. That during the voyage of said schooner

from said N'ew Castle to said San Francisco, the al-

lowance of the provisions to which each of said sea-

men was entitled to, under section forty-six hundred

and twelve (4612) of the Revised Statutes of the

United States, was eontraiy to law, reduced for the

times and in the respects following, that is to say:

From March 14, 1911, until April 12, 1911, or for a

period of 29 days, none of said libelants had any pota-

toes or any substit^te therefor ; that during the same

period none of said libelants [10] had any lard or

any substitute therefor ; that from March 24, 1911, un-

til April 12, 1911, or for a period of 19 days, none of

said libelants had any beans or any substitute there-

for; that from March 27, 1911, until April 12, 1911,

or for a period of 16 days, none of said libelants had

any butter or any substitute therefor; that from

March 30, 1911, until April 12, 1911, or for a period

of 13 days, none of said libelants had any sugar or

any substitute therefor; that from April 5, 1911,



10 George E. Billings vs.

until April 12, 1911, or for a period of 17 days, none

of said libelants had any peas or any substitute there-

for; that from April 5, 1911, until April 12, 1911, or

for a period of 7 days, none of said libelants had any

molasses or any substitute therefor ; that from April

5, 1911, until April 12, 1911, or for a period of 7 days,

none of said libelants had any onions or any substi-

tute therefor; that from January 13, 1911, until

March 29, 1911, or for a period of 74 days, none of

said libelants had any biscuits or any substitute there-

for.

That the provisions that each of said seamen had

on said voyage were bad in quality and unfit for use

during the time and in the respects following, that

is to say : the biscuit that were served out to each of

said libelants during the last fortnight of said voy-

age were weavilly and maggot^y and bad in quality

and unfit for use, and no substitute was provided for

said biscuit ; that during the last 50 days of said voy-

age, the flour from which the bread that was served

out to each of said libelants was made was sour,

mouldy and lumpy, and that said bread made from
said flour was bad in quality and unfit for use, and no

substitute was provided for said bread. [11]

That an abundance of each and all of the above-

mentioned articles of food could have been procured

and supplied at said New Castle; that none of the

provisions of said schooner was unavoidable injured

or lost on said voyage, nor did any article of the pro-

visions of said schooner, by reason of its innate qual-

ities, become unfit for use.

Fourth. That all and singular the premises are

true and with the admiratly and maritime jurisdic-
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tion of the United States and of this Honorable

Court.

WHEREFOEE each of said libelants prays that

process in due form of law, according to the course

of this Honorable Court in causes of admiralty and

maritime jurisdiction, may issue against the said

schooner "W. H. Talbot," her masts, boats, sails,

tackle, apparel and other furniture ; and that all per-

sons having any right, title or interest in said

schooner, her masts, boats, sails, tackle, apparel and

other furniture may be cited to appear and answer

under oath, all the matters aforesaid, and that this

Honorable Court would be pleased to decree in favor

of each of said libelants the payment of the additional

wages provided by section forty-five hundred and

sixty-eight (4568) of the Revised Statutes of the

United States for the shortage of provisions and for

bad and unfit provisions on said voyage, as is herein

set out, together with interest thereon from the date

of the filing of this libel, with costs; and that said

schooner may be condemned and sold to pay the

same ; and that each of said libelants may have such

other and further relief in the premises as in law

and justice he may be entitled to receive.

F. R. WALL,
Proctor for Libelants. [12]

ERWIN BAUSBACK,
DECLAN TROY,
GEORGE KOFOED,
CHARLES ANDERSON,
CHARLE'S MATTSON,
RUBEN SWENSSON,

Libelants.
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Subscribed and sworn to before me this 14th day
of April, 1911.

[Seal] M. T. SCOTT,
Deputy Clerk U. S. District Court, Northern Dis-

trict of California.

[Endorsed] : Libel for Additional Wages : $1590.00.

Filed Apr. 14, 1911. Jas. P. Brown, Clerk. By M.
T. Scott, Deputy Clerk. [13]

United States District Court, Northern District of

California.

No. 15,146.

ERWIN BAUSBACK et als.,

Libelants,

vs.

The Am. Schr. "W. H. TALBOT," etc.

JOHN FRANCK,
Intervening Libelant.

Intervening Libel for Additional Wages—$265.00.
To the Honorable United States District Court, in

and for the Northern District of California

:

Permission of the Court first being had, comes now
John Franck, late a seaman on board of the Ameri-

can schooner ''W. H. Talbot," whereof R. Knud-

sen now is, or lately was, master, and files this his

libel in intervention against said schooner ''W. H.

Talbot," her masts, sails, boats, tackle, apparel and

other furniture, and against all persons lawfully in-

tervening for their interests therein, in a cause of

additional wages, civil and maritime, and for a cause
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of libel therein alleges and articulately propounds

as follows:

First. That said schooner '*W. H. Talbot" now is

and was at all of the times herein mentioned a vessel

of the United States; that said schooner is now in

the Bay of San Francisco, and within the admiralty

and maritime jurisdiction of the United States and

of this Honorable Court.

Second. That on the 12th day of January, 1911,

at New Castle, New South Wales, Australia, this

intervening libelant John Franck shipped on board

of said schooner, for a voyage from said New Castle

to San Francisco, California, as carpenter, for wages

at the rate of $30.00 a month ; that for [14] the due

performance of said voyage said intervening libelant

signed shipmg articles, which libelant prays may be

produced to this Honorable Court for further cer-

tainty in the premises; that said libelant duly per-

formed said voyage on board of said schooner, in

accordance with the terms of his contract of ship-

ment, and that said schooner arrived at said San

Francisco, on the 11th day of April, 1911, and said

libelant was duly and regularly discharged from said

schooner on the 15th day of April, 1911, having com-

pleted said voyage; that during the whole of the

time libelant was on board of said vessel he faithfully

performed the duties for which he shipped and was

obedient to all lawful commands.

Third. That during the voyage of said schooner

from said New Castle to said San Francisco the al-

lowance of the provisions to which said libelant was

entitled to, under section forty-six hundred and
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twelve (4612) of the Revised Statutes of the United

States, was, contrary to law, reduced for the times

and in the respects following, that is to say: From

March 14, 1911, until April 12, 1911, or for a period

of 29 days, said libelant had no potatoes or any sub-

stitute therefor; that during the same period said

libelant had no lard or any substitute therefor ; that

from March 24, 1911, until April 12, 1911, or for a

period of 19 days, said libelant had no beans or any

substitute therefor; that from March 27, 1911, until

April 12, 1911, or for a period of 16 days, said libel-

ant had no butter or any substitute therefor; that

from March 30, 1911, until April 12, 1911, or for a

period of 13 days, said libelant had no sugar or any

substitute therefor; that from April 5, 1911, until

April 12, 1911, or for a period of 7 [15] days, said

libelant had no peas or any substitute therefor ; that

from April 5, 1911, until April 12, 1911, or for a

period of 7 days, said libelant had no molasses or any

substitute therefor; that from April 5, 1911, until

April 12, 1911, or for a period of 7 days, said libelant

had no onions or any substitue therefor; that from

January 13, 1911, until March 29, 1911, or for a

period of 74 days, said libelant had no biscuits or any

substitute therefor.

That the provisions that said libelant had on said

voyage were bad in quality and unfit for use during

the time and in the respects following, that is to say

:

the biscuit that were served out to said libelant dur-

ing the last fortnight of said voyage were weavilly

and maggot^y and bad in quality and unfit for use

;

and no substitute was provided for said biscuit; that
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during the last 50 days of said voyage the flour from

which the bread that was served out to said libelant

was made was sour, mouldy and lumpy, and that said

bread made from said flour was bad in quality and

unfit for use, and no substitute was provided for said

bread.

That an abundance of each and all of the above-

mentioned articles of food could have been procured

and supplied at said New Oastle; that none of the

provisions of said schooner was unavoidably injured

or lost on said voyage, nor did any article of the pro-

visions of said schooner, by reason of its innate qual-

ities, become unfit for use.

Fourth. That all and singular the premises are

true and within the admiralty and maritime juris-

diction of the United States and of this Honorable

Court.

WiHEREFOEE, said libelant prays that process

in due form [16] of law, according to the course

of this Honorable Court in causes of admiralty and

maritime jurisdiction, may issue against the said

schooner "W. H. Talbot," her masts, boats, sails,

tackle, apparel and other furniture, and that all

persons having any right, title or interest in said

schooner, her masts, boats, sails, tackle, apparel and

other furniture, may be cited to appear and answer

under oath, all the matters aforesaid; and that this

Honorable Court would be pleased to decree in favor

of said libelant the payment of the additional wages

provided by section forty-five hundred and sixty-

eight (4568) of the Revised Statutes of the United

States for the shortage of provisions and for bad and
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unfit provisions on said voyage, as is herein set out,

together with interest thereon from the date of the

filing of this libel, with costs, and that said schooner

may be condemned and sold to pay the same ; and that

said libelant may have such other and further relief

in the premises as in law and justice he may be en-

titled to receive.

JOHN FRANCK,
Libelant.

Subscribed and sworn to before me this 18th day

of April, 1911.

[Seal] M. T. SCOTT,
Deputy Clerk U. S. District Court, Northern District

of California.

F. R. WALL,
Proctor for Intervening Libelant,

324 Merchants Exch. Bldg., San Francisco,

California.

[Endorsed] : Intervening Libel for Additional

Wages, $265.00. Filed Apr. 18, 1911. Jas. P.

Brown, Clerk. By Francis Krull, Deputy Clerk.

[17]
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In the United States District Court for the Northern

District of California.

No. 15,14"6.

ERWIN BAUSBACK et als.,

Libelants,

vs.

The American Schooner "AV. H. TALBOT," etc.,

Defendant.

Answer of Claimants.

LIBEL FOR ADDITIONAL WAGES.
To the Honorable JOHN J. DE HAVEN, Judge of

the District Court of the United States for the

Northern District of California.

The Answer of George E. Billings et al., claimants

to the American schooner "W. H. Talbot," to the

libel of Erwin Bausback et al., against the said

schooner ''W. H. Talbot," her apparel, tackle and

furniture, in a cause for additional wages, civil and

maritime, alleges:

I.

Answering unto Article III of said libel claimants

deny that during the voyage of said schooner from

said New Castle to San Francisco, the allowance of

provisions to which each of said seamen mentioned

in said libel was entitled to under section 4612 of the

Revised Statutes of the United States was reduced

for the times and/or in the respects set forth in said

libel, except as hereinafter stated, and in this con-

nection libelant alleges that the libelants named in
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said libel accepted the fare the Master provided dur-

ing said voyage, and that none of said libelants at

any time demanded the scale of provisions [18] set

forth in section 4612 of the Eevised Statutes of the

United States.

(a) Said claimants deny that from March 14,

1911, until April 12, 1911, or for a period of twenty-

nine days, or for any period of time, that said libel-

ants were furnished with no potatoes or substitutes

therefor, and in this connection claimants allege that

the potatoes furnished for food on said voyage by

the captain of said vessel gave out about three weeks

before the arrival of said schooner at the port of

San Francisco, and that there was thereafter fur-

nished to the said libelants in place of said potatoes

canned peas, canned beans and canned corn; that

after the said canned peas gave out the said libelants

w^ere furnished with canned string beans and canned

corn; that said canned string beans gave out about

seven days before the arrival of said ship ; that the

canned corn did not give out, and that said libelants

were furnished with one of the vegetables above

named in sufficient quantities every day after the said

potatoes were exhausted, and in this connection said

libelant further alleges that on the said trip from

New Castle to San Francisco referred to in said libel

there were on board of said vessel fourteen persons

in all, said persons consisting of twelve men who com-

posed the crew, including the captain, and two girls,

daughters of said captain ; that at New Castle, N. S.

W., the captain of said vessel laid in a supply of

2300 pounds of potatoes for the said voyage, which
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quantity under the conditions existing should have

lasted for from five to six months, whereas the said

voyage referred to in said libel from New Castle to

San Francisco actually occupied eighty-four days;

that the only potatoes which the captain could obtain

for use on said voyage were what is known as "new

potatoes," and do not [19] keep as well as or-

dinary potatoes ; that after receiving said potatoes on

board of said schooner ''Talbot" for said voyage

every care was taken to preserve them for use on said

voyage as long as possible, and they were removed

from the sacks and spread out so as to allow the air

to freely circulate around them ; that in spite of the

said quantities of potatoes taken on board for the

said voyage and of the care taken to preserve them

for use upon the said voyage many of said potatoes

rotted and became unfit for use and the said potatoes

lasted only between sixty and sixty-five days. Said

claimants further allege that the quality of potatoes

furnished by the captain of said ship was the best

that could have been procured at New Castle, and

that they were unavoidably lost by reason of their

innate quality, and became unfit for use by reason of

the rotting as hereinabove stated, and that said libel-

ants were furnished as substitutes therefor the vege-

tables hereinabove referred to.

(b) That as to the allegation of said libel that

during the period from March 14, 1911, to April 12,

1911, none of said libelants had any lard or any sub-

stitute therefor, claimants allege that lard was used

in cooking the food of the said seamen imtil the same
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gave out, and during the said voyage said libelants

received two ounces of butter per day, and that the

said butter gave out about ten days before the voyage

was finished, after which said time said libelants were

served with syrup or molasses and milk.

(c) That as to the allegation that from March 24,

1911, to April 12, 1911, or for a period of nineteen

days, none of said libelants had any beans or any

substitutes therefor, [20] claimants allege that

the beans gave out about two weeks before the arrival

of said ship in the harbor of San Francisco, and

that as a substitute therefor said libelants were

served with canned peas and canned stiing beans,

both of which articles gave out about three days

before the arrival of said ship as aforesaid, and also

with canned corn and canned tomatoes, neither of

which last-mentioned articles gave out.

(d) That as to the allegation of said libel, that

from March 27, 1911, until April 12, 1911, or for a

period of sixteen days, none of said libelants had

any butter or any substitute therefor, claimants al-

lege that during all of said voyage and until about

ten days or so before the arrival of said ship in San
Francisco, each of said libelants received two ounces

or more of butter per day, and that after said butter

gave out said libelants were served with syrup or

molasses and milk.

(e) That as to the allegation of said libel, that

from March 30, 1911, until April 12, 1911, or for a

period of thirteen days, none of said libelants had
any sugar or any substitute therefor, claimants allege

that prior to the time said sugar gave out each of
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said libelants were served with three ounces a day

and sometimes more, and that after said sugar gave

out libelants were served with syrup or molasses and

milk.

(f) That as to the allegation in said libel that

from April 5, 1911, to April 12, 1911, or for a period

of seven days, none of said libelants had any peas,

or any substitute therefor, claimants allege that the

peas gave out about four or five days before the ar-

rival of said ship in the harbor of San Francisco,

and that after said time libelants were served [21]

with canned peas and canned string beans, both of

which said articles gave out about three days before

the arrival of the said ship in San Francisco, and

also with canned corn and canned tomatoes, neither

of which said articles gave out on said voyage.

(g) That as to the allegation of said libel that

from April 5, 1911, to April 12, 1911, or for a period

of seven days, none of said libelants had any molasses

or any substitute therefor, claimants allege that said

molasses gave out about five or six days before the

arrival of said schooner in the harbor of San Fran-

cisco, and that after said molasses gave out said

libelants were served with sweetened milk.

(h) That as to the allegation of said libel that

from April 5, 1911, to April 12, 1911, or for a period

of seven days, none of said libelants had any onions

or any substitute therefor, claimants allege that up

to the time that said onions gave out said libelants

were served with onions three times a day as long as

they lasted, and that after said onions gave out said

libelants were served with canned peas and canned
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string beans, both of: which said articles gave out

about three days before the arrival of the said ship

in the harbor of San Francisco, and also with canned

corn and canned tomatoes, neither of which said

articles had given out at the time of the arrival of

said vessel in San Francisco.

(i) That as to the allegation of said libel that

from January 13, 1911, until March 29, 1911, or for

a period of seventy-four days, none of said libelants

had any biscuits, or any substitute therefor, claim-

ants allege that said libelants were furnished each

and every day of said voyage and during each and

every meal served on said voyage with fresh bread,

and [22] that the quantity thereof which each

libelant should consume was not in any way re-

stricted.

Claimants further allege that as to all of said

articles above enumerated said libelants were never

restricted as to the quantity they should consume

as long as the said articles of food lasted, and that

the said articles were never weighed out nor meas-

ured out to the said libelants during the said voyage,

but that when the said articles gave out the said

libelants were provided with the substitutes herein-

above mentioned.

Said claimants further allege that in addition to

providing the various articles of food mentioned in

the Government schedule under Section 4612 of the

Revised Statutes of the United States to the said

libelants, except as hereinabove mentioned, said li-

belants were provided with other articles of food not

comprised in said list, as follows

:
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(a) Said libelants were served with soup made
from canned oysters or canned clams or canned toma-

toes each and every day of the voyage.

(b) Said libelants were also provided with two

cans of milk, Eagle brand, every three days of said

voyage.

(c) That said libelants every da}^ of said voyage

were provided with either puddings or pies, the pud-

dings either being made from tapioca, rice or sago

or with a plum pudding, and when said puddings

were not provided they were furnished with pies

made from fruit.

(d) That said libelants each and every day of

said voyage were provided with oatmeal and milk

or Quaker Oats and milk. [23]

(e) That said libelants once a week during said

voyage before the potatoes gave out, and twice a

week after the potatoes gave out, were provided with

either ham or bacon.

(f) That each of said libelants were provided

every day during said voyage, except the four last

days thereof, with pancakes.

Claimants further allege that as to the articles

of food last hereinabove mentioned said libelants

were not restricted in quantity or amount thereof,

and that at no time during said voyage was food of

any kind weighed or measured out to the said li-

belants.

Claimants deny that the biscuits that were served

out to each of said libelants during the last fortnight

of said voyage or at any time during said voyage

were weo^villy and/or maggoty, and further deny that
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said biscuits were bad in quality and/or unfit for use,

and further deny that no substitute was provided

for said biscuits, and in this connection claimants

allege that said biscuits were of good qualityandwhen
the said biscuits were not provided the said libelants

were provided with fresh bread, and said libelants

were not restricted as to any quantity of said bread.

Claimants further deny that during the last fifty

days of said voyage the flour from which the bread

which was served out to each of said libelants was

made was sour, moldy or lumpy, and further deny

that the said bread made from the said flour was bad

in quality and unfit for use, or bad in quality or un-

fit for use ; but admit that no substitute was provided

for the bread that was served other than the bis-

cuits hereinabove referred to. [24]

'Claimants admit that an abmidance of each and all

of the articles of food mentioned in said libel could

have been procured at New Castle, but deny that

none of the provisions of said schooner were un-

avoidably injured or lost on said voyage or that any

article of the provisions of said schooner became un-

fit for use by reason of its innate quality; and in this

connection claimants allege that the potatoes became

unfit for use by reason of their innate quality, al-

though great care was taken by the captain of said

schooner to preserve them as long as possible as here-

inabove set forth.

II.

Answering unto Article IV of said libel this claim-

ant denies that all and singular the premises are true,

but admits that the same are within the admiralty
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and maritimte jurisdiction of the United States and

of this Honorable Court.

And as a further and separate answer and defense

to said libel these claimants allege

:

I.

That said schooner "W. H. Talbot" now is, and

was, at all of the times herein mentioned, a vessel of

the United States.

II.

That the libelants named in said libel shipped on

board of said schooner at the places, in the capacity

and for the wages set forth in Article II of said libel

;

that each of said libelants signed shipping articles

at the time they took [25] service with said

schooner ; that each of said libelants were on said ship

during the said voyage, and that said vessel arrived at

San Francisco on the 11th day of April, 1911, and

ended the said voyage, and each of said libelants was

duly and regularly discharged from said vessel on or

about the 12th day of April, 1911.

III.

That said shipping articles signed by said libel-

ants, after setting forth the provisions of section

4612 of the Revised Statutes of the United States

referring to the scale of provisions to be allowed and

served out to the crew during the voyage, provided

that the seamen should have the option of accepting

the fare the Master may provide, but the right to de-

mand at any time the foregoing scale of provisions,

referring to the said schedule set out in said ship-

ping articles which were in confonuity with said sec-

tion of the Revised Statutes of the United States.
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That during the said voyage each of the said li-

belants were supplied with food sufficient for all pur-

poses, both in quantity and quality ; that at no time

during said voyage did any of said libelants demand
of the captain of said vessel or any other person on

said vessel the allowance of food set forth in said

shipping articles or in section 4612 of the Revised

Statutes of the United States, and that each of said

libelants accepted the fare which the master pro-

vided without complaint, except in one or two cases,

when one of said libelants requested the captain to

provide said libelant with some canned meat, which

request was complied with. [26]

And for a further and separate answer and de-

fense to said libel said claimants allege

:

I.

That said schooner ''W. H. Talbot" now is, and

was at all of the times mentioned in said libel, a ves-

sel of the United States.

II.

That the libelants named in said libel shipped on

board of said schooner at the places, in the capacity

and for the wages set forth in Article II of said libel

;

that each of said libelants signed shipping articles

at the time they took service with said schooner;

that each of said libelants were on said ship during

the said voyage, and that said vessel arrived at San

Fl"ancisco on the 11th day of April, 1911, and ended

the said voyage, and each of said libelants was duly

and regularly discharged from said vessel on or

about the 12th day of April, 1911.

III.

That after the arrival of said schooner in the har-
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bor of San Francisco on or about April 11, 1911, gaid

libelants were duly discharged by the captain from

their said employment upon said ship, and on or

about April 13, 1911, were duly and properly paid

all wages which were due them before the United

States Shipping Commissioner at the port of San

Francisco, in accordance with law, and that each of

said libelants upon receiving the amount due them

for their services upon said voyage signed a receipt

before the Shipping Commissioner in words and fig-

ures as follows : [27]

"We, the undersigned, soamen on board the

schooner 'W. H. Talbot' on her late voyage from

New Castle, N. S. W., to San Francisco, Cal., do

hereby, each one for himself, by our signatures

herewith given, in consideration of settlements

made before the Shipping Commissioner at this

port, release the master and owners of said vessel

from all claims for wages in respect of the said

past voyage or engagement, and I, Master of said

vessel, do also release each of the seamen signing

said release from all claims in consideration of

this release signed by them."

( Signed) A. KUND;SE'N. '

'

That said mutual release was signed by all of the

libelants and by the master of said schooner in ac-

cordance with the laws of Congress in such cases

made and provided.

WHEREFORE, said claimants pray that said

libel be dismissed and for their costs herein.

CHICKERINO & GREGORY,
Proctors for Claimants. [28]
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In the United States District Court for the Northern

District of California.

No. 15,146.

ERWIN BAUSBA€K et als.,

Libelants,

vs.

The American Schooner "W. H. TALBOT," etc..

Defendant.

LIBEL FOR ADDITIONAL WAGES.

Northern District of California—ss.

George E. Billings, being duly sworn, deposes and

says: That he is the claimant in the above-entitled

libel ; that he has read the foregoing Answer and

knows the contents thereof, and that the same is true

of his own knowledge, except as to the matters therein

stated upon his information and belief, and that as

to those matters he believes it to be true.

GEO. E. BILLINGS.

Subscribed and sworn to before me this 14th day

of July, 1911.

[Seal] FRANK L. OWEN,
Notary Public in and for the City and County of San

Francisco, State of California.

[Endorsed] : Answer of Claimants. Filed Jul. 14,

1911. Jas. P. Brown, Clerk. By M. T. Scott,

Deputy Clerk. [29]
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In the United States District Court for the Northern

District of California.

No. 15,146.

ERWIN BAUSBACK et als.,

Libelants,

vs.

The American Schooner ''W. H. TALBOT," etc.,

Defendant.

JOHN FRANCK,
Intervening Libelant.

Stipulation as to Answer of Claimants.

WHEREAS, there has heretofore been filed a libel

against the American schooner "W. H. Talbot,"

in the above-entitled cause, by Erwin Bausback,

Declan Troy, George Kofoed, Charles Anderson,

Charles Matson and Ruben Swensson for additional

wages, which said libel is numbered 15,146 ; and

Whereas, thereafter, an intervening libel was

filed by John Franck for additional wages on the

same cause of libel; and

WHEREAS, the allegations of the original and

of the intervening libel are practically the same so

far as the cause of libel is concerned;

NOW, THEREFORE, IT IS HEREBY STIPU-

LATED, by and between the parties hereto, that the

answer filed on behalf of claimant in the above-en-

titled nbel may be deemed to stand, and does stand

as an answer to the intervening libel, and that all the

denials and affirmative allegations of the answer filed
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herein may be deemed to apply to the intervening

libel as well as to the original libel.

F. R. WALL,
Proctors for Libelants.

CHICKERING & GREGORY,
Proctors for Claimant. [30]

[Endorsed] : Stipulation as to Answer. Piled

Aug. 2, 1911. Jas. P. Brown, Clerk. By M. T.

Scott, Deputy Clerk. [31]

In the District Court of the United States, in and for

the Northern District of California.

No. 15,146.

ERWIN BAUSBACK et als..

Libelants,

vs.

The Am. Schr. "W. H. TALBOT," etc.

Notice to Take Deposition De Bene Esse.

To the Master of the Schooner ''W. H. Talbot" and

to George E. Billings, Managing Owner of Said

Schooner

:

You, and each of you, will please take notice that

George Kofoed, Charles Anderson, Charles Matson,

Ruben Swensson, and Declan Troy, libelants in the

above-entitled cause, and each of whom is bound on

a voyage to sea, and is about to go out of the Northern

District of California, and to a greater distance than

one hundred miles from San Francisco, California

(the place of trial of said above-entitled matter) , will

be examined de bene esse on behalf of the libelants
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in tlie above-entitled cause and of each thereof, be-

fore James P. Brown, a United States Conmiissioner

for the Northern District of California, in his office,

309 in the United States Courts and Post Office

Building, corner of Mission and Seventh Streets, in

San Francisco, California, on the 19th day of April,

1911, beginning at 10 o'clock in the forenoon of said

day, and thereafter from day to day (over Sundays

and legal holidays) as the taking of said depositions

may be adjourned, at which time and place you [32]

are hereby notified to be present and put interroga-

tories if you shall think fit; such testimony will be

so taken in accordance with the provisions of section

863, 864, and 865 it the Revised Statutes of the United

States.

Dated: April 14, 1911.

F. R. WALL,
Proctor for Libelants Above Named.

RETURN OF SERVICE OF WRIT.

United States of America,

Northern District of California,—ss.

I hereby certify and return that I served the an-

nexed notice to take deposition de bene esse on the

therein named Geo. E. Billings by handing to and

leaving a true and correct copy thereof with Geo.

E. Billings, personally, at San Francisco, in said

District, on the 14th day of April, A. D. 1911.

C. T. ELLIOTT,
U. S. Marshal.

By Elmo Warner,

Office Deputy.
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[Endorsed] : Notice of Taking Deposition De Bene
Esse of Geo. Kofoed et als. Filed Apr. 19, 1911.

Jas. P. Brown, Clerk. By M. T. Scott, Deputy
Clerk. .[33]

At a stated term of the District Court of the United

States of America, for the Northern District

of California, held at the Courtroom thereof, in

the City and County of San Francisco, on Mon-
day, the 5th day of February, in the year of our

Lord one thousand nine hundred and twelve.

Present: The Honorable R. S. BEAN, Judge.

No. 15,146.

ERWIN BAUSBACK et al.

vs.

The Am. Schr. "W. H. TALBOT," etc.

Minutes of Trial.

This cause this day came on for hearing, P. R.

Wall, Esqr., appearing as proctor for libelant, and

Geo. H. Whipple, Esqr., appearing for respondent.

Mr. Wall stated the case to the Court and introduced

in evidence all depositions taken on behalf of libel-

ants and called Alexander Bergman, who was duly

sworn and examined as a witness on behalf of libel-

ants.

Mr. Whipple called Joseph F. Curtin, who was

duly sworn and examined as a witness on behalf of

respondent and introduced a certain exhibit, which

was marked Respondent's Exhibit #1. The cause

was then argued by respective proctors and there-

upon by the Court ordered that the same stand sub-
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mitted for decision. Defendant granted three days

to file reply brief and libelants 2 days thereafter to

reply if so advised. [34]

In the District Court of the United States in and

for the Northern District of California, Divi-

sion No. 1.

HON R. S. BEAN, Judge.

ERWIN BAUSBACK et als.,

Libelants,

vs.

The American Schooner, "W. H. TALBOT," etc.,

Respondent.

Testimony Taken in Open Court.

Monday, February 5th, 1912.

APP^i^ANCES

:

F. R. WALL, Esq., for the Libelant.

GEORGE H. WHIPPLE, Esq., for the Re-

spondent.

(This Libel now came on for hearing in its regular

order on the calendar and the following proceedings

were had.)

(Mr. Wall stated the case on behalf of the libel-

ant.) [35]

Mr. WALL.—All of the testimony practically has

been taken, if your Honor please, and I offer the

depositions taken on behalf of the libelant. The

depositions taken on behalf of the claimant are also

bound up with it. I oifer those on behalf of the

libelant in evidence, and I will call Captain Berg-

man as a witness, just for^a moment, on one point.
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[Testimony of Alexander Bergman, for Libelant.]

ALEXANDEE BEEGMAN, called for the libel-

ant, sworn.

Mr. WALL.—Q. Captain, you are a sea-faring

man ? A. I am.

Q. And have been such for how long?

A. 43 years.

Q. During that time have you been master of sail-

ing vessels? A. I have.

Q. How long?

A. The same amoimt of time; 43 years.

Q. And during any period of that time have you

ever been in the trade between Australia and San

Francisco as master of sailing vessels?

A. I have.

Q. And from your experience gained in going to

sea will you please state to the Court what, in your

opinion, is the average length of a voyage of a sail-

ing vessel from Sidney, or Newcastle, Australia, to

San Francisco.

A. I can only give my own voyages, of course, be-

cause the voyages have been so variable. My five

direct voyages here, one was 65 days, one 81, one 84,

one 63. I figure it up 74 days average.

Q. An average of 74 days ? A. Yes, sir.

Mr. WALL.—That is all.

Mr. WHIPPLE.—No questions. [36]

Mr. WALL.—That is all of our testimony on the

direct case, including the depositions.

Mr. WHIPPLE.—I think, if your Honor please,

Mr. Wall, has gone into the answer and the libel
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(Testimony of Joseph F. Curtin.)

fully enough. We took these depositions a year

ago, and they speak for themselves.

I will now call Mr. Curtin.

[Testimony of Joseph F. Curtin, for Respondent.]

JOSEPH F. CUETIN, called for the respondent,

sworn.

Mr. WHIPPLE.—Q. Mr. Curtin, what is your

business ?

A. Deputy United States Shipping Commissioner.

Q. How long have you been deputy United States

Shipping Commissioner?

A. Since October 3d, 1893.

Q. Commencing at that date? A. Yes, sir.

Q. You are at the present time? A. Yes, sir.

Q. Were you present in the office of the United

States Shipping Commissioner on or about the 13th

day of April, 1911? A. I was.

Q. Do you remember the crew, or seamen of the

American schooner ''William H. Talbot," appearing

before you? A. I do.

Q. I will ask you if you have got T\dth you the

shipping articles which that crew signed?

A. Yes, sir, these are they. (Producing.)

Q. Are these the original shipping articles signed

by the crew of the ''W. H. Talbot," who were dis-

charged here on or about the 13th day of April, 1911.

A. Yes, -sir. They were signed at Aberdeen,

Washington.

Mr. WHIPPLE.—If your Honor please, I offer

these in [37] in evidence. I request, Mr. Wall,

if you have no objections, that these can be with-
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(Testimony of Joseph F. Curtin.)

drawn and giving to the Shipping Commissioner and

a certified copy put in.

Mr. WALL.—Very well.

Mr. WHIPPLE.^Q. I will ask you, Mr. Curtin,

if you have got the discharge which they signed?

A. Yes, sir; it is in this book (producing).

Q. Will you turn to it, please f

A. There it is (pointing).

Q. Is this the book of original entry?

A. This is the mutual release book which every

man signed.

Q. Now, I will ask you to read that right into the

record.

Mr. WALL.—It is just the same as you set out in

the answer.

Mr. WHIPPLE.—I did not put their names to it.

I will ask, also, if you have no objection, that we be

allowed to have a certified copy made of this par-

ticular page and put into the record.

Mr. WALL.—This release is set out just as ap-

pears in the answer. We admit that they signed

that release.

Mr. WHIPPLE.—There is no admission in the

answer unless we put it in.

Mr. WALL.—We will admit that it is the same re-

lease as set out in the answer.

Mr. WHIPPLE.—Q. Eead that with the signa-

tures. Read it into the record.

A. "We, the undersigned seamen on board the

schooner 'W. H. Talbot' on her late voyage from
Newcastle, New South Wales, to San Francisco,
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(Testimony of Joseph F. Curtin.)

California, do hereby each one for himself by our

signatures herewith given, in consideration of settle-

ment made before the Shipping Commissioner at

this Port, [38] release the master and owners of

said vessel from all claims for wages in respect of the

said past voyage or engagement, and I, the Master

of said vessel, do also release each of the seamen

signing said release from all such claims in consid-

eration of this release signed by them."

Mr. WALL.—All the libelants signed that, your

Honor. I do not see any need of anything more.

Mr. WHIPPLE.—It is stipulated that all the li-

belants signed that release.

The COURT.—Very well, you need not read the

signatures.

Mr. WHIPPLE.—Q. Were you the Deputy Ship-

ping Commissioner before whom these parties

signed, Mr. Curtin? ^. Yes, sir.

Q. I will ask you whether you have authority to

adjust any differences or any complaints made by

seamen at the time that they are discharged?

Mr. WALL.—That is objected to as a conclusion

of law.

Mr. WHIPPLE.—It is a part of the Revised

Statutes.

Mr. WALL.—The Court will have to decide

whether he had or not.

The COURT.—He can answer the question subject

to the objection.

A. In a case of adjustment of all cases under Sec-

tion 4554 of the Revised Statutes; yes.
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(Testimony of Joseph F. Curtin.)

Mr. WHIPPLE.—Q. Do you often adjust dif-

ferences ?

A. Minor differences all the time.

Q. I will ask you whether the captain was present

when these seamen signed off? A. No, sir.

Q. He was not present?

A. No, sir, not to my knowledge. [39]

Q. Was there any complaint made to you by the

seamen of the "Talbot" at the time they signed off?

A. No, sir.

Q. What did you say to them?

A. The usual routine, step forward and sign clear.

Q. What does "step forward and sign clear"

mean? A. Sign clear of the vessel.

Q. Was that understood by the sailors ?

A. Yes, sir.

Q. Was there any protests made by these men as

off? A. No, sir.

Q. No remarks made to you about food?

A. Not a word.

Q. Was there an}i:hing said?

A. I don't recall anything at all.

Q. Apparently, as far as you can judge, what was

their condition physically?

Mr. WALL.—I object to that as asking for a con-

clusion of the witness.

Mr. WHIPPLE.—I think every man is an ex-

pert as to that.

The COURT.—He can testify to that, subject to

your objection.

A. That is, what was their general appearance?

Q. Yes ? A. They looked good.
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(Testimon}^ of Joseph F. Curtin.)

Mr. WHIPPLE.—Q. Is it your opinion that each

of these libelants had a clear and intelligent idea

of what they were doing when they signed this re-

ceipt ?

A. Well, if we thought that they were not in a

state to know we would not allow them to sign clear.

Mr. WHIPPLE.—That is all. [40]

Cross-examination.

Mr. WALL.—Q. The release that you signed, Cur-

tin, is the usual form of release that is signed by

all seamen who are paid their wages before the Ship-

ping Commissioner, is it not? A. In all cases.

Q. In all cases? A. Yes, sir.

[Endorsed] : Reporter's Transcript. Filed Feb.

6, 1912. Jas. P. Brown, Clerk. By Francis Krull,

Deputy Clerk. [41]

l7i the United States District Court, Northern Dis-

trict of California,

No. 15,146.

ERWIN BAUSBACK et als.,

Libelants,

vs.

The American Schooner ''W. H. TALBOT," etc.,

Defendant.

Depositions of G-us Carlson, Oscar Nyberg et al.

It is hereby stipulated and agreed by and between

the proctors for the respective parties, that the depo-

sitions of Gus Carlson, Oscar Nyberg, Charles Car-
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ter, James Simpson and Andrew Knudsen may be

taken de bene esse on behalf of the defendant, at the

office of George H. Whipple, Esq., in the Merchants

Exchange Building, in the city and county of San
Francisco, State of California, on Friday, April 21,

1911, at the hour of ten o'clock A. M., before James

P. Brown, Esq., a United States Commissioner for

the Northern District of California, and in shorthand

by Clement Bennett.

It is further stipulated that the depositions, when

written out, may be read in evidence by either party

on the trial of the cause, that all questions as to the

notice of the time and place of taking the same are

waived, and that all objections as to the form of the

questions are waived unless objected to at the time

of taking said depositions, and that all objections as

to materiality and competency of the testomoney are

reserved to all parties.

It is further stipulated that the reading over of

the testimony to the witnesses and the signing thereof

is hereby expressly waived.

F. R. WALL,
Proctor for Libelants.

CHICKERING & GREGORY,
Proctor for Defendant.

Dated: April 21, 1911. [42]
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In the District Court of the United States, in and for

the Northern District of California, Division

No. 1.

ERWIN BAUSBAC'K et als.,

Libelants,

vs.

The American Schooner, ''W. H. TALBOT," etc.,

Defendant.

Be it remembered that on Wednesday, April 19th,

Friday, April 21st, and Wednesday, May 17th, 1911,

pursuant to stipulation of counsel hereunto annexed,

at the office of George H. Whipple, Esq., in the Mer-

chants Exchange Building, in the City and County

of San Francisco, State of California, at the hour

of t€n o'clock A. M., personally appeared before me

James P. Brown, a United States Commissioner for

the Northern District of California, to take acknowl-

edgements of bail and affidavits, etc., witnesses pro-

duced on behalf of the libelants and defendant.

F. R. Wall, Esq., appeared as proctor on behalf of

the libelants, George H. Whipple, Esq., appeared as

proctor for the defendant, and the said witnesses,

having been by me first duly cautioned and sworn to

testify the truth, the whole truth, and nothing but the

truth in the cause aforesaid, did thereupon depose

and say as is hereinafter set forth.

(It is hereby stipulated and agreed by and between

the proctors for the respective parties, that the depo-

sitions of E. Declan Troy, John Franck, George

Koefoed, Charles Matson, Reuben [43] Swensson,

Gus Carlson, Oscar Nyberg, James Simpson, Charles
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Carter, Andrew Knudsen, may be taken de bene esse

on behalf of the libelants and defendant, at the of&ce

of George H. Whipple, Esq., in the Merchants Ex-

change Building, in the City and County of San

Francisco, State of California, on Wednesday, April

19th, Friday, April 21st, and Wednesday, May 17th,

1911, before James P. Brown, a United States Com-

missioner for the Northern District of California,

and in shorthand by Clement Bennett.

It is further stipulated that the depositions, when

written out, may be read in evidence by either party

on the trial of the cause ; that all questions as to the

notice of the time and place of taking the same are

waived, and that all objections as to the form of the

questions are waived unless objected to at the time

of taking said depositions, and that all objections as

to materiality and competency of the testimony are

reserved to all parties.

It is further stipulated that the reading over of

the testimony to the witnesses and the signing thereof

is hereby expressly waived.)

Wednesday, April 19th, 1911.

[Deposition of E. Declan Troy, for Libelant.]

E. DECLAN TROY, called for the libelant, sworn.

Mr. WALL.—Q. Give your name.

A. E. Declan Troy.

Q. What is your occupation?

A. Sailor; seaman.

Q. What vessel were you last on?

A. The"W. H.Talbot."

Q. Where did you join her?

A. In Newcastle, Australia.
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Q. What voyage did you ship for on her? From
Newcastle to where ? A. To 'Frisco.

Q. From Newcastle to San Francisco, California ?

A. Yes, sir. [44]

Q. When did you ship on her?

A. Friday, the 12th, I think.

Q. Of what month? A. January.

Q. Did you sign shipping articles ?

A. Yes, sir, I signed shipping articles.

Q. Before whom?
A. The Commissioner's office—in the Consul's

office at least.

Mr. WALL.

—

We ask the other side at this time

for the production of the shipping articles.

Mr. WHIPPLE.—We will bring them.

(The proctor for the complainant admits the facts

^et forth in paragraph numbered First of the libel

in this case. The following parts of paragraph num-

bered Second are admitted : That on the 12th day of

January, 1911, at Newcastle, New South Wales,

Australia, libelants, Erwin Bausback, Declan Troy,

Charles Anderson, Charles Matson and Reuben

Swensson, shipped on board of said schooner for a

voyage from said Newcastle, to San Francisco, Cali-

fornia, in the capacity, and for the wages following,

to wit: Erwin Bausback, as first mate, for $55 a

month wages; Declan Troy, Charles Anderson,

Charles Matson, and Reuben Swensson, each as a sea-

man, for $22.50 a month wages each. That George

Kofoed on the 19th day of December, 1910, at Bris-

bane, Queensland, Australia, shipped on board of
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said schooner as a seaman for wages at $25 a month
for a voyage from said Brisbane to said San Fran-

cisco
; that for the due performance of the said con-

tract of shipment each of said libelants should sign

shipping articles—and that said vessel arrived at said

San Francisco, on the 11th day of April, 1911, and

ended said voyage; and that each of said libelants

were duly and regularly discharged from said vessel

on the 12th day of April, 1911.

As to John Francks, the intervening libelant, para-

graph numbered First is admitted by proctor for

claimants. [45]

Proctor for claimants further admits as to para-

graph numbered Second of the following: That on

the 16th day of (not the 12th) January, 1911, at New-

castle, New South Wales, Australia, this said inter-

vening libelant John Francks, shipped on board of

said schooner for a voyage from said Newcastle, to

San Francisco, California, as a carpenter for wages,

at the rate of $30 a month. That for the due perform-

ance of said voyage said intervening libelant signed

shipping articles; that said libelant duly performed

said voyage on board of said schooner and that said

schooner arrived at said San Francisco, on the 11th

day of April, 1911, and said libelant was duly and

regularly discharged from said schooner on the 12th

(not the 15th) day of April, 1911 ; having completed

the said voyage. This is subject to correction by the

original shipping articles if produced.

Mr. AVALL.—Q. On the trip up of the schooner

from Newcastle to San Francisco, what shortage, if
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any, of provisions did you and the other members of

the crew forward have, so far as you know of your

own knowledge? Do you understand the question?

A. Yes, sir.

Q. Go ahead, and state in your own language.

A. Well, on the 12th of March, we run short of

spuds.

Q. By ''spuds," you mean potatoes, do you not?

A. Yes, sir, and peas and lard. On March 24th,

we run short of beans. On March 27th we run short

of butter. On March 30th we run short of sugar and

rice. The last of the month we ran short of malos-

sases, and string beans and onions.

Mr. WHIPPLE.—^Q. Have you a memorandum in

your hands ? A. Yes, sir.

Mr. WALL.—Q. Produce your memorandum.

That memorandum that you have, when did you make

it?

A. I made them out [46] on a separate sheet ac-

cording to the times it run short.

Q. And you put it down when they run out?

A. Yes, sir.

Q. And that is the memorandum you are testifying

from? A. Yes, sir.

Q. Can you give us the date when you ran out of

molasses and onions?

A. That was on the first of April.

Q. Have you got any memorandum showing the

time when you ran out of that?

A. I think I have got it in the book. I think it

should be in there.
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Q. Is this the book you mean (producing) ?

A. Yes, sir.

Q. Did you put it down in that book at the time

it happened?

A. I took a separate sheet, and put it down sepa-

rate.

Q. You put it down separate? A. Yes, sir.

Q. At the time ? A. Yes, sir.

Q. Can you find it? A. Yes, sir.

Q. Is that it (pointing) ?

A. Yes, sir; on the 1st of April, we run short of

molasses and string beans and onions.

Q. The first of April?

A. Yes, sir ; about that
;
green peas also.

Q. During the time that you were out of potatoes,

that is, from March 14th, did you have any potatoes

from that time imtil the end of the voyage ?

A. When we run out of potatoes we had no more.

Q. And you had none at all ?

A. None at all.

Q. At the time that you were out of lard, did you

have any lard from the time you ran out of it until

the end of the voyage ? A. We had none at all.

Q. Did you have any substitute for potatoes after

j^ou ran out of potatoes ? A. Substitute ? [47]

Q. Yes, substitute?

A. We had beans for a while.

Q. Did you have any substitute as provided by the

schedule ?

A. We had no substitute that the schedule calls for.

He had nothing to give us for it.
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Q. Did you have any substitute for lard according

to the schedule posted up in the forecastle ?

A. No, sir; they had no substitute at all for it.

Q. You had a copy of the shipping articles posted

up forward?

A, Yes, sir ; we had them there for a while, but they

got washed down off of the foremast. We had them

hanging on the foremast. There w^as a leak there;

and they got washed down.

Q. From March 24th, the time you say you ran out

of beans, did you have any substitut-e for beans, ac-

cording to the schedule ?

A. No, sir, we had nothing.

Q. Did 5^ou have any substitute for butter from

the time you ran out of butter on March 27th?

A. We had no substitute at all for butter.

Q. When did you run out of sugar ?

A. The last of March; the 30th of March. That

was Thursday.

Q. The 30th of March you ran out of sugar?

A. Yes, sir.

Q. Did you have any substitute for sugar after

that?

A. They gave us a tin of milk one or two days, but

that would not last.

Q. That was no substitute for sugar?

A. No, sir, it was not what was called for on the

schedule.

Q. Did you have any substitute according to the

schedule ?

A. No, sir, we had not, not according to the

schedule.



48 George E. Billings vs.

(Deposition of E. Declan Troy.)

Q. In April after you ran out of peas, did you have

any substitute for peas ?

A. No, sir, we had nothing at all ; we ran out clean.

Q. After you ran out of molasses, did you have any

substitute [48] for molasses for the rest of the

voyage ? A. No, sir, we had not.

Q. After you ran out of onions in April, did you

have any substitute for onions'?

A. No, sir, we had no substitute.

Q. State what biscuit you had on the voyage ; dur-

ing what time you had biscuit on the voyage.

A. What biscuit we had, they were all weeviled and

bad.

Mr. WHIPPLE.—I move to strike that out as not

responsive to the question.

Mr. WALL.—Q. I am trying to get at the time on

the voyage that you had biscuit.

A. I think it was when that flour was gone bad

they gave it to us, and I think it was fifty days out.

Mr. WHIPPLE.—I move to strike that out as not

responsive to the question.

Mr. WALL.—^Q. According to your best judg-

ment, how long a time during the latter part of the

voyage did you have biscuit ? During the latter part

of the voyage ?

A. They used to give them to us in the morning.

Q. No. I am talking about the time. About the

proportion of the time on the voyage.

A. I have no idea about that.

Q. How much of the time during the last part of

the voyage ? A. I have no idea.
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Q. You cannot say as to how much of the time *?

A. No, sir.

Q. According to your best judgment it was after

the flour went had ? A. Yes, sir.

Q. And that you say according to your judgment

was about fifty [49] days after the voyage began

;

is that right ?

A. The flour was bad mostly all the time; pretty

well all along, just as we started; even all the pro-

visions were bad—all weeviled and maggots.

Mr. WHIPPLE.—I move to strike that out as not

responsive.

Mr. WALL.—Q. What was the condition of the

biscuits that were served out to you? What was

their condition as to their fitness for food?

A. They were all bad and maggots in them ; unfit to

eat.

Q. Did you have any substitute for the biscuit dur-

ing the time that they were bad according to the

schedule, during the last part of the voyage, when bis-

cuit was served out ?

A. No, sir, we had no substitute, only that bad flour

and sour bread.

Q. What was the condition of this flour that you

speak of ?

A. It was in lumps, and it was moldy. They had

to put it in the grinding machine to grind it very

often.

Q. What was the condition of the bread that was

made from this flour ?

A. It was doughy, sour, and things like that.
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Q. How was it as to eating it ? A. It was bad.

Q. How long a time during the voyage was the

flour from which this bread that was made from it,

and served out to you, in that condition ?

A. It was pretty well half of the passage.

Q. How long was the passage?

A. It was eighty-four days, I think.

Q. Did you make any memorandum showing the

time when the flour became sour and lumpy?

A. No, sir. [50]

Q. Did you ever make the voyage from Australia

up to San Francisco, or from San Francisco to Aus-

tralia, in a sailing vessel before this trip?

A. Yes, sir.

Q. What vessel did you make it on?

A. On a three-masted barge from Tacoma, Seattle.

Q. Down to what port ? A. Down to Sidney.

Q. How long a time did it take you to miake it ?

A. It took us ninety days.

,Q. A^ow large a place is Newcastle, according to

your best judgment? A. I don't know that.

Q. What sort of a place was it for getting supplies

and provisions for the vessel ?

A. Everything can be got cheap. You can get all

you want. Everything is cheap. Every chance for

getting things.

Q. You can get everything you want?

A. Yes, sir. You can get everything you require

there, and can get it cheap there, too.

Q. Where were the potatoes stowed on that vessel

on the voyage ? A. Down in the hold.
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Q. Whereabouts down in' that hold?

A. On top of the coal.

Q. What part of the vessel? As to forward or

aft? A. Starboard side of the forehatch.

Q. Did yon ever see them do\^Ti there ?

A. Yes, sir, I have seen them down there.

Q. Were they covered over, or protected?

A. They were not covered over.

Q. How was the vessel as to taking in water?

A. She was leaking.

Q. You were with the rest of the crew forward,

were you not? A. Yes, sir.

Q. All of the crew forw^ard got the same food that

you got? A. Yes, sir. [51]

Cross-examination.

Mr. WHIPPLE.—Q. Mr. Troy, if you wanted to

testify from a memorandum! why did you not put it

on the table, instead of putting it underneath the

tajble? A. It is all right there.

Q. Let me see the memorandum, will you?

A. There it is (handing).

Q. Is that the memorandum that you were testi-

fying from under the table?

A. It is right in the book.

Q. You did not have the book there at the time ?

A. No, sir.

Q. This is the memorandum. When did you make

this memorandnm ?

A. When we were short of provisions.

Q. This memorandum that I hold in my hand?

A. Yes, sir; I made two of them out as we ran

short.
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Q. You made this mjemiorandum which you held

under the table, as you testified, and which I hold

in my hand, at the time the provisions ran short, did

you ? A. Yes, sir, I made two at the same time.

Q. And this is one of themf A. Yes, sir.

Mr. WHIPPLE.—I will just offer that in evidence

as Claimant's Exhibit "A."

Q,. I now show you this book which Mr. Wall

showed you this morning. When did you make the

memorandum in this book?

A. What is on the book now'?

Q. The thing I have got here. What is it? What
is the memorandum in this book. Is this your book ?

A. That is only things that occurred every day.

Q. It is a kind of a log that you kept?

A. Yes, sir. [52]

Q. This is a private log of your own, is it?

A. Yes, sir.

Q. How far does this log run down to, do you

know ?

A. It is made out until we finished the voyage.

Q. It rims down to April 12th ?

A. Until we arrived here.

Q. Let me see your memorandum in there of

March 14th. A. I did not keep it on this.

Q. There is nothing in here about provisions?

A. Only just the little things that happen every

day.

Q. But there is nothing in here about provisions ?

A. No, sir.

Q. That is the one that you kept?
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A». Yes, sir, theD I cut this memorandum out.

Q. You cut this out of there ? A. Yes, sir.

;Q. I understand that this memorandum, which is

now marked Claimant's Exhibit "A" and intro-

duced in evidence here was kept, and made by you

on the vessel, at the time that the things happened?

A. Made when the things went short.

Q. This memorandum was not all written at the

same time?

A. It could not be; on different things running

short it was made on different dates.

Q. It was made on different dates?

A. Yes, sir.

Q. Is this your own writing?

A. Yes, sir; it is my own \\^*iting.

Q. Did you ever show that to anybody on the ves-

sel? A. They knew that I was keeping it.

Q. Who knew that you were keeping it?

A. The whole crowd forward.

Q. Give me the names of the crew that knew.

A. I had been with them eighty-four days, but I

don't think I knew the names of any of them.

Q. \^^lat did you tell them when you spoke to

them? [53]

A. I will tell you the truth. I did not associate

with them much at all. I kept to myself.

Q. Were you an ordinary seaman, an able-bodied

seaman, or an officer?

A. Ani able-bodied seaman.

Q. How do you know they all knew about it?

A. I told them I was keeping a kind of a rough
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log here, and I kept the stores that we run short of.

Q. Did any of the rest of them keep it, do you

know*? A. No, sir; no one else.

Q,. You were the only one ? A. Yes, sir.

Q. Now, I understand, Mr. Troy, that in your testi-

mony when you stated that the potatoes and lard,

audi onions, and the rest of the stuff that you men-

tioned ran out, that your testimony was to the effect

that there was no substitute for those articles of

food such as is prescribed in the schedule; is that

correct ?

A. That is correct, not according to the articles.

Q. The articles you signed ? A. Yes, sir.

Q. Did you ever demand from the captain that you

be fed according to the Grovernment schedule.

A. I am supposed to get what the schedule calls

for that is hung on the forecastle.

Mr. WHIPPLE.—I move to strike that out as not

resj)onsive to my question.

Q. I asked you whether you ever complained to

the captain that you were not getting food aecording

to the schedule?

A. Getting food according to the schedule 1

Q. Yes?

A. I think when a man goes aft three or four times,

and things come in the forecastle that are a bit short,

and he goes to the captain, and tells him he has not

enough to eat, it is quite sufficient. [54]

Q. Did you go aft and tell the captain you were

not getting enough to eaf?

A. I have been aft to him! three or four times.
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Q. On what dates did you go aft, and tell tiie cap-

tain you were not getting enough to eat %

A. I cannot tell you that, Mister.

Q. Did you not make a memoranduna of that ?

A. No, I did not, Mister. Excuse me a moment.

I know he gave me his own dish off of the officers'

table aft, and sent it forward.

Q. You did not make any memorandum of the time

you went and spoke to the captain, and told hiQi you

were not getting enough to eat? A. No, sir.

Q. What did you say to him when you went there ?

A. I asked him if he would not give us a little

more to eat.

Q. Is that what you said. Are those the exact

words that you used?

A. I asked him if he would give us a little more

to eat. I don't think myself that one five pound

tin^—I think that is what they are—was enough for

all hands.

Q. Five pound tin of what?

A. That tin of beef for six men fon^^ard, and then

there are about six aft again. I don't think you, or

anyone else, would have enough to eat, when you

have got to work from six to six.

Q. That is not all you had to eat?

A. And some black coffee mth no sugar in it. I

don't think that is enough.

Q. Are you familiar with the schedule?

A. Familiar?

Q. Familiar with the Oovemment schedule?

A. I am not well posted' on the American articles.

[55]
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Q. Are you familiar with the schedule ?

A. I am familiar with it.

Q. Was there not a schedule posted up in your

quarters?

A. There was a schedule, but it got washed out.

Q. You saw it, didn't you?

A. I have seen it about once.

Q. Do 5'Ou know whether there was any article

of food that was served you that was not on the

schedule—that was not called for by the schedule?

A. Article of food?

Q. Yes, sir? A. Called for by the schedule?

A. Yes. Did you ever have anything to eat that

was not OB the schedule ?

A. We had some com. That is all I know.

Q. You had some corn, did you ?

A. I don't think that is on the schedule.

Q. Did you have any oysters?

A. I never touch them. I never seen them.

Q. Did you have any clams? A. We had clams.

Q. You did have clams. Did you have milk ?

A. We had milk—he gave us milk every second

day or so, until it ran out. I don't think they had

much of it.

Q. Did they run out of milk ?

A. Yes, sir, they ruu' out of everything.

Q. Did they nm out of canned corn?

A. I cannot tell you that. I did not see no more

of it.

. Q. When did you go blind on it ?

A. Excuse me ; I am not blind yet.
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Q. When did yon cease seeing the canned corn?

A. I cannot exactly tell you that.

Q. You have not got that on your schedule ?

A'. No, sir; I only just kept account of what is

called for on the ship's articles. That is all I kept

account of. [56]

Q. Did you ever have any pudding

f

A. I will tell you. The pudding I got was just

the same as a lead sinker. You would have to have

a constitution like a Cape mail boat to get it down.

If you fell overboard you would never rise to the

surface again. Talk about a lead sinker ! It was not

in it. It was bad.

Q. Did you ever eat it ?

A. No, sir, I never eat it. It was bad for my
stomach. I don't think you could eat it.

Q. I never saw it.

A. I don't think you would like it.

Q. Did you have any Quaker Oats?

A. We were getting that pretty well all along.

Q. Quaker Oats, and milk. You got that every

day, didn't you?

A. Quaker Oats and milk ; we got that every morn-

ing.

Q. Did you have any bacon? A. Bacon.

Q. Yes. A. We got it, I expect, a few times.

Q. Did you not have it twice a week?

A. No, sir; we were not getting it twice a week,

not to my knowledge.

Q. After you ran short of potatoes, did you not

have bacon twice a week?
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A. Not to my knowledge.

Mr. WALL.—^Do you think bacon is a substitute

for potatoes?

Mr. WHIPPLE.—Not under the schedule. I am
asking if he had it twice a week.

A. Not to my knowledge. A week before we ar-

rived in, I think we were getting it then.

Q. Did you have any ham?
A. I call ham> and bacon much the same.

;Q,. You think ham^ and bacon is the same thing.

A. There is not much difference in it—^the stuff

you get aboard of ship. [57]

Q. Did you have any pancakes?

A. Don't mention them, for goodness sake

!

Q. I ask you if you had them.

A. Tliey were lead sinkers, too.

Q. Would you say that the quality of the stuff put

into the pancakes were bad, or the cooking was bad?

Which, im your judg*ment, made them bad ?

A. I expect the cooking part of it.

Q. When do you say that the potatoes gave out?

A. On the 14th of March.

Q. How much potatoes had you had before that

a day?

A. We were getting according to what the

schedule calls for.

Q. How much is it on the schedule?

A. Is it a pound ? I am not sure.

Q. A pound a day ? A. I am not sure.

Q. As a matter of fact, before they gave out were

yK)u not getting them three times a day?
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A. We were getting them three times a day before

they giave out.

Q. About one pound each meal, were you not?

A. Each meal ?

Q. Yes. A. Not a pound, exactly.

Q. Do you know when you started from Newcastle,

how much potatoes were on board?

A. How much potatoes?

Q. Yes.

A. Yes, sir, I cannot tell you exactly. I seen

about twenty or thirty bags.

Q. Were they in bags?

A. Yes, sir, in bags when they came aboard.

Q. They were not lying loose on the coal, but in

bags?

A. We emptied them out of the bags afterwards

when we took them aboard.

Q. I understand that you never went to the cap-

tain, and told [58] him that you demanded the

GrO'Vernment schedule of food. Is that right ?

A. Well, we were aft to him; in fact, the other

watch was aft to him

—

Q. I am speaking of you personally. Did you ever

go to him and demand the regular Grovernment

schedule of food?

A. There was no necessity when we first went off.

I see everything was^ right. We did not know what

stores he had aboard.

Mr. WHIPPLE.—I move to strike that out as not

responsive. Read the question, Mr. Reporter.

(The Reporter reads the question.)
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A. No, sir, I did not go aft, and demand it. The

articles were on the forecastle. I am supposed to

get what they called for.

Q. You never diid that personally?

A. I did not. What good would it do me to go

aft, when I have got the schedule on the forecastle.

Q. After the potatoes gave out, what did you get

in the way of vegetables?

A. What did I get?

Q. Yes.

A. The only thing I see there was beans come in.

Q. You got peas, didn't you, and canned beans,

and string beans ? A. Not a^. I know of.

Q. I said after the potatoes gave out, did you have

any canned peas?

A. No, sir, it was beans. I have seen beans.

Q. You did have canned string beans ?

A. They used not to give us any string beans when

they gave us peas.

Q. Did you not get any canned string beans ?

A. Not as I know of, no.

Q. What kind of beans did you get?

A. I don't know what you call them—big beans.

Q. Large round beans? A. Yes, sir.

Q. Did you get any canned corn after the potatoes

gave out? [59]

A. We were getting canned com occasionally.

Q. You got the canned corn right straight through

to the end?

A. We used not to get it every day, exactly.

Q. How many times a week would you get it ?
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A. You might leave out one or two days a week.

Q. You got it five or six days a week?

A. Yes, sir.

Q. Did you ever get any lard at all ?

A. Lard?

<3. What did you testify to in regard to the lard?

A. What do you mean? Excuse me.

Q. What did you testify in regard to the lard ?

Mr. WALL.—He does not know what you mean by

testify.

Mr. WHIPPLE.—Q. What did you say to Mr.

Wall here about lard when he asked you ?

A. I told him we go short of it.

Q. When did you get short of it?

A. I will have to see down there (pointing to the

paper)

.

Q. Look at it.

A. That was about March 14th.

Q. How much lard are you allowed under the Gov-

ernment schedule?

A. The cook gets that. I don't know what the

schedule calls for.

Q. It calls for an ounce a day, does it not ?

A. Something like that.

Q. How much butter did you get, do you know ?

A. Butter?

Q. Yes.

A. When we get it we get about, what is it?

Three-quarters of a pound.

Q. You got three-quarters of a pound of butter a

day?
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A. I think that is what the articles called for.

Q. You got it?

A. We got it when they had it.

Q. When did the butter give out?

A. The butter?

Q. Yes. A. That gave out March 22d.

Q. So, up to March 22d, at least you had butter,

when you did not have lard ?

A. Lard is not a substitute for butter, is it? [60]

Q. I ami asking you if you did not have it when

you did not have the lard. You mean it is no substi-

tute under the Government schedule % A. Yes, sir.

Q. I don't know. The butter gave out on the

27th?

A. Yes, sir, the butter gave out on the 27th.

Q. Now, when did the string beans give out?

A. The string beans ?

Q. Yes.

A. I expect that they gave out before we arrived

here. In the last month, April, I think.

Q. Did they give out in March or April? You

have got it right there in the list ?

A. No, sir, I have not got that.

Q. You have not got that there ?

A. No, sir, it was the last of the month of April.

Q. They gave out in April? A. Yes, sir.

Q. You don 't remember what date ?

A. Wednesday, April 5th.

Q. What did you have as a substitute for that ?

A. We had nothing.

Q. You kept on having canned corn, didn't you?
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A. Canned corn?

Q. Yes.

A. Yes, I think we had canned com.

Q. You had that clear up to the end, didn't you?

A. Yes, sir, we had canned com.

Q. What kind of puddings did you have?

A. Puddings?

Q. What are the names of the puddings that you

had? A. I cannot tell that.

Q. You don't know?

A. I never touched them, hardly. I don't think

I ever did go near them. You could not. The rice

pudding you got had weevils, and everything in it.

Q. You were paid off your wages on the IVAh of

April? A. Yes, sir. [61]

Q. You signed off before the Shipping Commis-

sioner in his office in the Appraisers' Building ?

A. Yes, sir.

Q. Did you make any complaint to anybody about

your food?

A. I think some of the men did.

Q. Did you, personally?

A. No, sir, I did not.

Q. You did not say anything to him about it ?

A. No, sir.

Q. When did you start your voyage from New-

castle ? When did you leave ?

A. We left on the 18th of January.

Q. Did you get on board on the 18th of January?

A. I got aboard before that.

Q. When did you get on board ?
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A. I think it was the 12th.

Q. Where did you get on board?

A. Newcastle.

Q. On the 12th of January? A. Yes, sir.

Q. Where did you eat? In the forecastle. You
had your meals forward ? A. Yes, sir.

Q. Have you got anything more to say about the

statements that you made to the captain. Can you

remember those statements more in detail than what

you have stated already? When you made a com-

plaint about the food where did you go? Did you

go aft and talk to him in the cabin ?

A. I went aft and asked him if we could get a little

bit more to eat.

Q. What did he say ?

A. The same old cry as they all give, that he would

send it forward, but we failed to see it.

Q. State whether or not you know whether you

got the same fare as was served in the cabin. Did

you, or don't you know?

A. What did you say, Mister ?

Q. State whether or not you know whether you had

the same fare as was served to the captain in the

cabin, if you know?

A. I cannot answer that.

Q. You don't know? A. No, sir. [62]

Redirect Examination.

Mr. WALL.—Q. Look at this memorandum which

you made, and which is marked Claimant's Exhibit

**A," and tell me from' that the exact date when you

ran out of molasses, string beans, and onions. The
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exact date, according to your memorandum?
A. The whole lot?

Q. Those items that I mentioned, at the time you

ran out of them?

A. Wednesday, April 5th.

Q. This Claimant's Exhibit ''A," you say you put

these things down on this memorandiun at the time

that you ran short?

A. Yes, sir, I made them out as they ran short.

Q. At the time you made them, this Exhibit "A,"

Tvas a part of the book that has been shown you ?

A. Yes, sir.

Q. And it was all written by you, both the book

and this?

A. Yes, sir. I think you can see right where it

was cut out. Yes, there she is (pointing). I cut

it right out. There were two sheets cut of there.

Mr. WHIPPLE.—Q. You mean you took the

sheet out?

A. Yes, sir.

Mr. WALL.—Q. The book itself in which you had

these memorandimis was all written by you?

A. Yes, sir.

Q. You put down in the book the things you put

there at the time they happened? A. Yes, sir.

Mr. WALL.—We offer the book in evidence as Li-

belant's Exhibit No. 1.

The WITNESiS.—I have got a little down here in

my pocket-book. I have kept it here, too.

Mr. WALL.—^Q. Did you run out of rice on the

voyage ? A. Yes, sir, we run out of rice.



66 George E. Billings vs.

(Deposition of E. Declan Troy.)

Mr. WHIPPLE.—That is objected to on the

ground that it is not in the issues. [63]

Mr. WALL.—There is not in the libel any allega-

tion in regard to shortage, but you have introduced

a lot of provisions into the record that are not in the

libel either as a substitute.

Mr. WHIPPLE.—I object to it on that ground.

Mr. WALL.—Q. I will ask you to look at your

memorandum, and say from that what time you ran

out of rice ?

A. Rice ran out on the 30th.

Mr. WHIPPLE.—Q. The 30th of what?

A. The 30th of March.

Mr. WALL.—^Q. Did you run out of tea on the

voyage ? A. Yes, sir, we ran out of tea.

Mr. WHIPPLE.—I object to that as not within

the issues and not proper redirect examination. I

asked nothing about tea.

Mr. WALL.—Q. What dat was it when you ran

out of tea?

A. The 1st.

;Q. The 1st of what? A. The 1st of AprU.

Q. After you ran out of potatoes, did you have

any dessicated vegetables ? Do you know what dessi-

cated vegetables are ?

A. Yes, sir ; we had none. That is what I was try-

ing to find out. I inquired. I asked the cabin boy,

and he told me they had none.

Q. After you ran out of rice you had this oatmeal

that Mr. Whipple, the gentleman who was asking you

questions, referred to, did you not? You had oat-
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meal after you ran out of rice, Quaker Oats, or what-

ever you call it?

A. We had been getting that all along ever since

we started, oatmeal. That was the only thing that

was holding us up.

Q. You say you did not have any oysters'?

A. No, sir, I had no oysters.

Q. Do you remember how often you had clams?

[64]

A. They w^ere given to us maybe once or twice in a

week—once a week.

Q. During the whole of the voyage, or part of the

voyage? A. Part of it.

Q. What part of the voyage?

A. I think it was the last part of the voyage, that

we were getting it. Sometimes you could not find

them. We would go fishing for them.

Q. As to these pancakes that you refered to, do you

know or not they were made from the same flour that

the bread was made out of ?

A. Yes, sir, they were made from the same flour.

Mr. WHIPPLE.—Q. That is, you think they

were. A. I know they were.

Mr. WALL—Q. You know it?

A. I made it my business to.

Q. Were any of the provisions on the voyage lost

in any way at all? A. Lost?

Q. Yes, were any of the provisions of the ship lost

in any way at all?

A. No, sir, they were not lost.
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Recross-examination.

Mr. WHIPPLE.—Q. Did you run out of coffee?

A. Yes, sir, we ran out of coffee—^we had the coffee.

Q. You had coffee right straight through?

A. Yes, sir.

Q. What did you say about the dessioated vege-

tables ? You asked the cabin boy about it "?

A. Yes, sir ; I asked him quiet about it if they had

any. He said, no, they had got none aboard.

Q. When did you ask him that ?

A. When we ran short ; when we ran out of spuds.

Q. About what date?

A. I think it was the same date as right here. I

should say it was the IGth that I inquired into it.

[65]

Q. Did you make any memorandum of it? Have

you got any memorandum that you can refer to?

A. No, sir, I give it right out of my head.

Q. What is the name of the cabin boy?

A. You have got me; I don't know.

Q. You don't know? A. No, sir.

Q. Did you have any eggs ? A. Eggs ?

Q. Yes. A. We got eggs.

Q. You did get eggs?

A. But they did not last long.

Q. How long did they last?

A. I reckon we got them about two weeks.

Hardly that.

Q. You got eggs for two weeks ? A. Yes, sir.

Q. Did you have any raisins and prunes?

A. I saw prunes about five times a week, and
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raisins, I could not tell you when I see them. I see

them in duff. That is all I could see.

Q. In plum duff?

A. There was a little of them left at the end of the

voyage.

Q. You had pie, didn't you? A. Kind of pie.

Q. Fruit pie?

A. Is that the pie that the girl made?

Q. I asked you if you had pie ?

A. Excuse me, I should like to know what kind of

pie.

Q. Did you have any kind of pie ?

A. Any kind of pie ?

Q. Yes.

A. They had this—I don't know whether it was

macaroni, or what you call it.

Q. Did you have any kind of pie ?

A. Pie is no substitute food for a man who is work-

ing from six to six.

Q. Did you have any pie?

Mr. WALL.—Answer the question he asked you

and tell him what sort of pie you had. Answer the

question directly. [66]

A. Yes, we had pie.

Q. How often did you have it ? A. How often ?

Q. Yes.

A. I expect what the schedule calls for.
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JOHN FEAN'CK, the intervenor, sworn.

Mr. WALL.—Q. Give your name.

A. John Franck.

Q. You were one of the crew of the *' Talbot" on

the voyage from Newcastle to San Francisco that

ended here on the 12th of this month, were you?

A. Yes, sir.

Q. Where did you eat on the vessel %

A. I eat in the cabin.

Q. State as to whether or not there was any short-

age of provisions, on the voyage.

A. Yes, sir, they were short of provisions.

Q. State what provisions you ran short of, and

when you ran short of them.

A. The first thing they ran short of was potatoes.

That was on the 14th of March. And lard they ran

short of, too. Then, up to about the 17th—^the 27

they went out of butter, and on the 30th they went

out of sugar, and before we came in they were short

of all sorts of things—beans, and everything.

Q. For how long before you got in ?

A. About a fortnight before we got in; we had

nothing else but bad flour for fifty days. The flour

that we got in Australia was good flour, but there

were old stores on board of the ship, and the biscuit

was very bad—we did not get them until a fortnight

before we came in here—and it was full of weevils.

Q. What was the condition of the flour ?

A. The flour was in very bad condition; kind of

sour condition ; and hard and lumpy. The cook could
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not do hardly anything with it before he had to take

it and grind it up with a little mortar that he had.

[67]

Q. How was the bread that was made from the

flour?

A. The bread was sour. You could not make any-

thing with it. The captain was sitting alongside,

and his daughter said

—

Mr. WHIPPLE.—We object to what his daughter

said.

Mr. WALL.—Q. Was the captain there when the

daughter said this ? A. Yes, sir.

Q. Now, go ahead, and state what his daughter

said.

A. His daughter said, "We know very well the

flour was bad, but the cook could not do any better

with it." I says, "No, it is impossible for the cook

to do any better with stuff like that.
'

'

Q. Did the captain say anything at that time ?

A. No, sir, the captain would not eat the bread.

He was eating the biscuit.

Q. The captain would not eat the bread himself on

the voyage ? A. No, sir.

Q. Did you run short of molasses?

A. Yes, sir, we run short of molasses.

Q. Onions? A. Onions, yes.

Q. When did you run short of molasses and

onions ?

A. We run short about ten days before we cam.e in

here.

Q. These articles that you ran short of, you ran
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out of altogether? A. Altogether.

Q. Beans. State whether or not you ran out of

beans.

A. We ran out of beans about—about the same
time—ten days before we came in we ran out of

beans. A fortnight before we got in we went out of

tea.

Q. Tell what other articles of provisions you were

short of on that voyage that you ran out of alto-

gether, if any.

A. That would be about all that I know of, that

belongs to the ship, what they are supposed to have.

[68]

Q. What they are supposed to have by the

schedule? A. Yes, sir.

Cross-examination.

Mr. WHIPPLE.—Q. You eat in the cabin, didn't

you? A. Yes, sir.

Q. And had the same food as the captain?

A. Yes, sir.

Q. Your health was not impaired at all in any way

on this voyage?

Mr. WALL.—I object to that.

Mr. WHIPPLE.—That is a proper qujestion.

Mr. WALL.—I do not think so. I object to that

as plainly not cross-examination. It does not make

any difference whether his health was impaired 0/

not. It does not excuse any violation of the law,

or any shortage under the schedule of any article.

The law is made to be enforced whether a man gets
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sick, or has a constitution strong enough to stand

treatment.

Mr. WHIPPLE.—I think that is right myself, but

he can answer the question.

Q. Your health is good?

A. M}^ health is good.

Q. Did you ever complain to the captain about the

food?

A. I complained to the captain one day down in

the cabin. I told him '

' everything you have got here

is not fit to have on board of the ship.
'

'

Q. You said "everything"?

A. I meant what we were getting.

Q. Everything you were getting was not fit to eat ?

A. I never use a drop of milk or anything like that

because I don't eat canned stuff, because I have been

poisoned with canned stuff, and the captain knows

that himself.

Q. You wanted fresh meat?

A. No, sir ; there was all kinds of meat. The first

barrel of beef that was opened was not very good,

[69] and they opened another one, a barrel of salt

beef, and we got that finished before we got in too,

and a barrel of mutton. That is what I used to eat.

I don't eat anything else.

Q. You eat the salt meat ?

A. Yes, sir, I eat the salt meat.

Q. Did you sign shipping articles? A. Yes, sir.

Q. What was your position ?

A. My position was carpenter.

Q. Did you ever demand from the captain the ra-



74 George E. Billings vs.

(Deposition of Jolin Franck.)

tions according to the Government schedule ?

Mr. WALL.—I object to that as not proper cross-

examination. The law provides what the master of

the ship shall furnish. It is no part of the duty or

requirement of the sailor to demand that the captain

shall comply with the law.

Mr. WHIPPLE.—Q. Did you ever demand the

Government schedule from the captain?!

A. Yes, sir, I demanded what I was told.

Q. You did demand the Government schedule

from the captain?

A. No, sir, I did not demand the Government scale.

I would not have done anything but they all wanted

me to go forward. I had to come here with my other

mates. I seen them come aft. The captain offered

the whole crew of the ship, both in the cabin and

forward, a two pound tin of meat. That was sup-

posed to be for fifteen, for the whole crew.

Q. I asked you whether you ever went to the cap-

tain personally, and asked him to feed you accord-

ing to the Government schedule. Did you ever do it?

Answer yes or no.

A. No, sir, I did not go and ask him ; I did not ask

him for the Government schedule.

Q. You did not do it. Did you ever tell him you

w^ere not getting enough to eat ?

A. I did not tell him,—yes, I said that, "There is

not enough for anybody to eat here."

Q. When did you tell him that ; about when ?'

A. I could not say [70] exactly. I said it

down in the cabin.
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Q. When?
A. That was about a month before we came in

here.

Q. What were the words that you used? What
did you say?

A. I said it this way, ''Captain, everything we

are getting here, we are getting nothing ; there is not

enough for us to eat."

Q. That is what you told him? A. Yes, sir.

Q. Was anybody present when you made that re-

mark?

A. I guess the mate of the vessel was there at the

same time.

Q. The mate was there? A. Yes, sir.

•Q. What was his name?

A. (Addressing the captain.) Do you know the

mate's name, Captain?

Q. I want to know from you?

A. I only called him "mate," or "Chief Officer."

Q. Do you know the names of the other sailors?

A. Yes, sir; I know the names.

'Q. Name some of them ?

A. Charlie Anderson, and this fellow Reuben, and

Charlie Johnson, and Patty.

Q. Did you call them by those names on the way

up ? Did everybody call each other by their name ?

A. Yes, sir, by their name.

Q. You signed this libel. You signed and swore

to this intervention libel? A. Yes, sir.

Q. How did you recall to mind the dates that are

set forth here?
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A. Because they are put down in the log.

Q. In what log?

A. Them fellows copy the log forward every day.

^Q. You got the dates then from Troy?

A. Yes, sir.

Q. Did you know he was copying that log when

you were on the boat? A. Yes, sir.

Q. Did you ever see it? A. Yes, sir, I see it.

Q. Where did you sleep in the boat?

A. I slept aft in the cabin. [71]

Q. Did you ever tell the captain they were copy-

ing this log?

A. No, sir; I never told the captain the log was

kept.

Q. You never told him anything about it?

A. No, sir.

,Q. Why didn't you? A. Why should I?

Q. Why didn't you? That is my question.

A. Why should I? Why should I tell what was

going on on board of the ship. That would not be

right.

,Q. Then, the testimony you have given here is a

matter of your best remembrance, is it not?

A. Yes, sir; that is my best remembrance.

Q. You don't know the exact dates yourself?

A. No, sir; I don't remember the last dates myself.

Q. You did not keep any memorandum?
A. No, sir.

Q. Did you ever see this before (pointing to

Claimant's Exhibit "A")? A. Yes, sir.

Q. When?
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A. I seen that on board of the boat, on board of the

ship.

. Mr. WALL.—^Q'. By "this," you mean Claimant's

Exhibit ''A"? A. Yes, sir.

Mr. WHIPPLE.—Q. This was all written at one

time, was it not?

A. I could not say whether he wrote it down at

one time. He could not do that at one time, could

he?

Q. State whether it was written at one time or not.

Did you see it written?

A. I saw it when he wrote it in his log-book.

Q. You saw it when he wrote it in his log-book?

A. I see it when he came out with his log-book and

showed me—showed us that.

Q. What log-book?

A. What he had by himself.

Q. Is that the one (pointing) ?

A. That is the log-book he had.

Q. And he took these out of there ?

A. He must have taken it out of there.

Q. I say he took these dates out of the book, did

he?

A. Certainly he must have taken the dates out of

the book. [72]

Q. You did not see him write this?

A. No, sir, I did not see him write this piece of

paper. I see him write it down in this log-book.

Q. You saw him write it in the log-book?

A. I saw him write it. I see tw^o or three things

he wrote down in the log-book.
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Q. Did you ever see him write anything in the

log-book about a shortage of provisions?

A. He wrote it out.

Q. Did you ever see him write in the log about a

shortage of provisions?

A. I was not there when he wrote it.

Q. You said you saw the log-book?

A. He brought the log-book out before for us.

,Q. Is there an^i:hing in the log-book about a short-

age of provisions ?

A. He said everything was put down that they

were short of.

Q. That is what he said. But did you see it?

A. He read the log-book to us in the galley one

night.

Q. He read the log-book to you? A. Yes, sir.

Q. Did it say anything about a shortage of pro-

visions ?

Mr. WALL.—That is objected to as improper

cross-examination. The claimant must be under-

stood as making the witness his own in regard to all

this.

Mr. WHIPPLE.—Q. I will ask if you did not

testify on your direct examination, when Mr. Wall

was examining you, from this piece of paper?

A. No, sir.

Q. I will ask you this. When Mr. Wall was ask-

ing you questions did he not show you this paper,

Claimant's Exhibit "A"?
A. I did not testify from this paper.

Q. He showed you this paper?
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A. No, sir, Mr. Wall did not show me that paper.

Mr. WALL.—I showed the other man the paper.

The WITNE'SS.—Mr. Wall did not show me that

paper. [73]

Mr. WHIPPLE.-^Q. Did not Mr. Wall show you

that paper, and say the paper marked Claimant's

Exhibit ''A"?

Mr. WALL.—^No. I said, "By this, you are re-

ferring to Claimant's Exhibit 'A.'
"

Mr. WHIPPLE.—Q. When did you say the pota-

toes gave out? A. The 14th of March.

Q. How do you know that?

A. We all knew that. Every day we were talking

about it, about the potatoes giving out.

Q'. That was on the 14th of March?

A. Yes, sir.

Q. What substitutes did you have for that after-

wards? A. There was some beans.

Q. When the beans gave out what did you get?

A. We had nothing else but this flour made up.

Q'. Did you have canned corn?

A. Yes, sir, there was canned corn.

Q. Eight straight through?

A. There was canned corn on the ship.

Q. You had it right straight through to the end of

the voj^age? A. I think so.

Q. What about the coffee? Did you have the

coffee right straight through?

A. Yes, sir, there was coffee.

Mr. WALL.—We do not make any question about

the coffee. We have not asked about it.
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Mr. WHIPPLE.—Q. When did you sign off and

receive your wages? A. Last Wednesday.

Q. What date would that be ? The 12th of April %

A. Yes, sir.

Q. Did you sign off at the Shipping Commis-

sioner's?

A. Yes, sir. I signed off at the Shipping Com-

missioner's.

Q. Did you have oysters and clams during the

voyage ?

A. Yes, sir, there were some oysters and clams on

board.

Ql Did you have some eggs?

A- Yes, sir, that was the beginning [74] of the

voyage, when we had good provisions.

Q. You had mutton, didn't you?

A. Yes, sir, there was a little mutton on board.

Q. Did you have any bacon and ham ?

A. Yes, sir, we had bacon once a week. We had

nothing else.

Q. You had bacon and ham? A. Yes, sir.

,Q. Did you have pies?

A. There was some pies; yes.

Q. How often?

A. That was not very much for anybody to eat off

of.

Q. Did you have pudding?

A. Yes, sir; but it was full of weevils.

Q. The pudding was?

A. Yes, sir, full of weevils, and they could not be

taken out.
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Q. What kind of puddings did you have?

A. A' kind of vermicelli and sage, and the captain

knows I sat there and picked the weevils out to get

the little bit of grub into me.

Q. Did you have soup?

A. Yes, sir; there was .soup.

Q. Every day?

A. Yes, sir; there was soup every day; some kind

of a soup.

•Q. Did you have oatmeal and milk every day?

A. Oatmeal and milk there was every day.

Q. Did you have pancakes every day?

A. No, sir, not every day.

Q. How often?

A. For the latter part there was none, because you

could not use the flour to make it of.

Q. How long was it that you did not have pan-

cakes ?

A. That would be about a little over a week or so,

about eight or nine days.

Q. As a matter of fact, testifying outside of your

indistinct remembrance of dates, you did not keep

any account, and do not know anything about it,

except as you found it out from Mr. Troy ?

A. Troy kept it up, all of it. [75]

Q. Do you know about everything?

A. I tell the truth.

Q. I know, but do you know about everything,

other than as you have stated in your testimony ?

A. Yes, sir.

Q. Does your testimony, as you understand it, ab-
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soliitely tally with the libel that you filed, the dates?

A. Yes, sir. I could make them up by myself if T

took the time over it. I could find it out every time

we run short.

Q. But you have taken the other schedule ?

A. He had it; that is the best way I can make

it out myself ; if I think over it I could.

'Q. You think that is right? A. Yes, sir.

Q. Did you have any fresh meat about a fortnight

before you came in?

A. No, sir; w^e had fresh meat about three weeks

before we came in.

Q. When did you kill the last pig, do you remem-

ber?

A. I killed it on Thursday afternoon, three weeks

before we came in.

Q. You had pork on Friday?

A. It would be one day over three weeks I know

that.

Q. When the onions gave out did you have toma-

toes?

A. There were some tomatoes on board. I never

touched them.

,Q. Did you have tomatoes after the onions gave

out, or don't you know"?

A. There were tomatoes in the soup.

Q. Did you have canned tomatoes after the onions

gave out, do you remember, or not?

A. There w^ere canned tomatoes for the soup.

Q. After the onions gave out?

A. After the onions gave out, yes.
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Q. And canned corn? A. And canned corn.

Q. How long did the butter last ?

A. The butter ran out. We had a day or two

days butter longer than they had it forward.

Q. How long did you have it 1

A. Until about the last of March. [76]

,Q. Yoi/ had butter until the 1st of March, did you ?

A. Yes, sir.

Q. When the butter gave out what did you have ?

Did you have any syrup left after the butter gave

out? A. Yes, sir; there was some syrup.

Mr. WALL.—Objected to as not proper cross-ex-

amination. Butter does not have anything to do

with syrup according to the schedule.

Redirect Examination.

Mr. WALL.—Q. You performed all your duties

for which you shipped on the voyage ?

A. Yes, sir.

Q. You do not know of your own knowledge what

the substitute under the Government schedule is for

potatoes, do you?

A. No, sir, I could not exactly tell you what they

give you for substitutes.

Q. How often did you have oysters on the voyage?

A. We might have had them once or twice a week

;

one a week, and you might get it twice a week.

Then, you could not eat it because they were mixed

up with that sour flour.

Q. How often did you have clams?

A. They gave us once oysters and once clams.

Q. Were the clams made up in the same way as
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the oysters were?

A. The same way as the oysters were.

Q. How often did you have pie ?

A. There was pie three times, and pudding three

times a week.

Q. Was the pastry that the pies were made of,

made of. the same flour ?

A. Yes, sir, made of the same flour.

Q. And was the pudding made of the same flour ?

A. The pudding was made of the other stuff that

was full of weevils [77] vermicelli or macaroni

—not macaroni, vermicelli, and—^what do you call it *?

Q. Spa^etti?

A. It was all full of weevils—sago, I mean—out

of sago or vermicelli.

Q. And the pancakes were made of the same flour ?

A. Of the same flour, yes.

Q. You said you had butter to the end of March.

Do you mean the latter part of the month of March,

or the \ery end day ? Which do you mean ?

A. The latter part of it.

Recross-examination.

Mr. WHIPPLE.—Q. The cook baked bread every

day, didn 't he ? A. Yes, sir.

Q. And right up to the end of the voyage ?

A. He baked bread every morning. He baked it

but it was not used. They dumped it over. They

could not use it.

Q. He 'did bake bread every day ?

A. He baked bread every day.
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Further Redirect Examination.

Mr. WALL.—Q. Ahout this baking of bread.

Did the cook bake bread after they began to serve

out biscuit?

A. He baked bread after they began to serve out

biscuit, because the flour would not take them in;

it would not take the ship to port, it was the last

sack of flour, so he had to serve biscuit between.

'Q. So that the biscuit that was served out was

served out to help out the flour? A. Yes, sir.

Q. What was the condition of these biscuits that

were served out?

A. They were full of small weevils, the same as

the other stuff.

(A recess was here taken until 2 P. M.)

AFTERNOON SESSION.

[Deposition of George Koefoed, for Libelant.]

GEORGE KOEFOED, called for the libelant,

sworn.

Mr. WALL.—Q. Give your full name.

A. George Koefoed. [78]

Q. You were one of the crew of the "W. H. Tal-

bot" on the voyage from Newcastle, Australia, to

San Francisco, that ended here in San Francisco

this month, were you ? A. Yes, sir.

Q. On that voyage was there any shortage of pro-

visions? A, Yes, sir.

Q. Now, state in your own language what you

were short of and when you ran short of it.

A. We were short of potatoes and lard on the 14th

of March ; and beans we run short of on the 24th

;
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and butter on the 27; and three or four days after

that we run short of sugar.

jQ. Were you short of peas ?

A. Yes, sir, we run out of split peas. We had no

split peas. One day the. cook had some split peas

there in the galley and he was boiling it for three

or four hours in the night, and then the next morn-

ing he had to let it go through the meat grind be-

cause he could not boil it.

Q. Were you short of molasses?

A. Yes, sir, we ran short of that about a week

before we came in.

Q. Were you short of onions?

A. About a fortnight^—nine or ten days before got

in.

:Q. Did you have any biscuit or biscuits on the

voyage ?

A- Yes, sir, we had the last fortnight but they were

full of maggots and insects.

Q. Were they fit to eat?

A. No, sir, they were not.

Q. What was the condition of the flour from which

the bread was made ?

A. It was full of big lumps and the bread was sour.

Q. How was the bread, that was made from the

flour as to eating it ? A. It was sour.

Q. How long a time was the bread in that condi-

tion on the voyage? [79]

A. About fifty days.

Q. After you ran out of potatoes did you have

any dessicated vegetables or dried vegetables in the

place of them?
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A. No, sir ; there was nothing on board.

Q. Did you perform your duties as a seaman on

the voyage? A. Yes, sir.

Q. Any fault found with you on the voyage for

the manner or way in which you performed your

duties ? A. No, sir.

Q. You ate up in the forecastle with the rest of

the crew? A. Yes, sir.

Q. And you had the same food and provisions as

the rest of them had up there? A. Yes, sir.

Cross-examination.

Mr. WHIPPLE.—Q. Where did you join the

ship? A. Brisbane.

Q. Do you know what the schedule allowance is

under the Government scale ? A. No, sir.

Q. How do you remember these dates that you

have testified to ?

A. There was one of them aboard of the ship. He
kept a log for every day.

Q. Did you ever see the log ? A. Yes, sir.

Q. What was it? A book?

A. Yes, sir, in a book.

Q. Were you given any provisions that were not

called for by the Government schedule?

Mr. WALL.—Wait a moment. I want to put in

a general objection to all questions as to whether or

not they were given any provisions not called for by

the Government schedule and as irrelevant, incom-

petent, and immaterial, not having anything to do

with any issues made by the pleadings ; that it does

not matter whether they were or not. They were
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required to give the Government schedule. [80]

Mr. WHIPPLE.—jQ. Did you have provisions

other than called for in the Government schedule?

A. Every second day we had a tin of milk, and

clams we had sometimes.

Q. How often did you have them ?

A. I don 't know.

Q. You don't remember'? A. No, sir.

Q. Did you have any oysters ? A. No, sir.

Q. You didn 't have any oysters ? A. No, sir.

Q. Did you have any puddings ?

A. Yes, sir, but the puddings we got were just like

a deep sea lead.

Q. Did you have some pudding every day 1

A. Yes, sir, we had some pudding every day.

Q. Did you have oatmeal and milk every day ?

A. Yes, sir ; we had oatmeal and milk in the morn-

ing.

Q. Quaker oats? A. Yes, sir.

Q. You had that every day, did you I

A. Yes, sir.

Q. How often did you have bacon ?

A. I could not tell you.

Q. How often did you have ham ?

A. I don't know.

Q. How often did you have pancakes ?

A. Pancakes, we had them every day.

Q. Did you ever personally tell or inform the cap-

tain that you wanted to be fed according to the Gov--

ernment schedule? Did you ever have a talk with

the captain and ask him to feed you according to
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the Government schedule?

A. No, sir, but some of the crew went aft to him

about it.

Q. Did you ever do it personally yourself ?

A. No, sir.

Q. Who did?

A. Charles Anderson and Gus—I don't know his

name—two Swedes.

Q. Gus somebody?

A. Yes, sir; I don't know his name.

Q. Did you ever sign before a Commissioner down

there when you joined the vessel? [81]

A. I signed before the Consul.

Q. You signed shipping articles ? A. Yes, sir.

Q. Were you discharged up here and paid your

wages before the Commissioner?

A. Yes, sir, I got my wages.

Q. When did you do that? A. Last Thursday.

Q. Did you make any complaint to him about the

food?

A. No, sir, Ericson, a delegate, from the seamen's

union was there and he told us the Shipping Commis-

sioner had nothing to do with it.

Q. Did you have any canned corn on the way up ?

A. Yes, sir, we had some of them.

Q. How often did you have it ?

A. I don 't know.

Q. Did it ever give out ? A. No, sir.

Q. You had it all the way up, didn't you?

A. Not all the way, just lately.

Q. When did it begin? A. I don't know.
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Q. When did the peas give out? A. The 24th.

Q. The string beans? A. No, sir.

Q. The big round beans ? A. Yes, sir.

Q. Did you have string beans after that ?

A. Yes, sir, we had them.

Q. Did you have them up to the time you got in?

A. No, sir.

Q. When did they give out ?

A. I don't know.

Q. Did you have any canned peas ?

A. Yes, sir, we had them.

Q. How many times a week did you have those ?

A. I don't know. •

Q. Did they give out?

A. Yes, sir, they gave out, too. [82]

Q. When did they give out? A. I don't know.

Q. You don 't know ? A. No, sir.

Q. Did you ever have any lard at all ?

A. We had it a couple of times the first week.

Q. Did you ever have any butter ?

A. Yes, sir, we had butter until the 27th.

Q. Until the 27th of what ? March ?

A. Yes, sir.

Q. How much butter did you get a day ?

A. Six ounces of butter a day.

Q. Six ounces of butter a day? A. Yes, sir.

Q. Did the butter give out? A. Yes, sir.

Q. When did that give out?

A. The 27th of March.

Q. The 27th of March? A. Yes, sir.

Q. How do you fix that date of March 27th ?
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A. I don 't know.

Q. You saj^ you don't know? A. Yes, sir.

Q. You made no memorandum yourself, did you?

A. No, sir.

Q. You have seen the account that someone else

kept?

A. Yes, sir, that fellow on board kept the log.

Q. And you learned that off of that memorandum,

did you?

A. No, sir, we seen it every time he put it down.

Q. And you remembered it from that ?

A. Yes, sir.

Q. Did you have soup every day ? A. Yes, sir.

Q. What kind of soup ?

A. Sometimes milk soup and sometimes tomato

soup.

Q. Did you have clam soup? A. Yes, sir.

Q. And oyster soup ? A. No oysters.

Q. No oyster soup? A. No, sir.

Q. You had those every day, did you?

A. Yes, sir.

Q. Hon had pudding every day? [83]

A. Yes, sir, and rice. The puddings that we got

were filled up with maggots and insects.

Q. How long did you have sugar ? A. Sugar ?

Q. Yes. A. Until the 30th or 31st of March.

Q. What did you use after that as a substitute for

sugar ?

Mr. WALL.—I object to that. There is no sub-

stitute for sugar.

Mr. WHIPPLE.—Q. What did you use as a sub-
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stitute? A. We had nothing.

Q. Did you have sweetened milk ?

A. Every second day we got a tin of milk.

Q. All the time?

A. Yes, sir, when we ran out of sugar and lard.

Q. How much potatoes did you have before they,

gave out? How many times a day—three times a

day? A. Yes, sir.

Q. About how many pounds of potatoes did you

think you had a day ? A.I don 't know.

Q. How many potatoes did you have?

A. I don 't know much about that ; three or four.

Q. Three or four potatoes a day? A. Yes, sir.

Q. Did you have baked bread every day?

A. Yes, sir, we had baked bread every day.

Q. Up to the time you came in?

A. But we could not eat it.

Q. Did you state what date you joined the ship?

A. No, sir ; I think it was the 19th.

Q. The 19th of January ? A. Yes, sir.

Mr. WALL.—He joined before the others did, the

19th of December.

Mr. WHIPPLE.—Q. The 19th of December,

1910? A. Yes, sir; it was just before Christmas.

Q. Did you complain to the captain at any time

about the food up to the time you left Newcastle ?

[84]

A. I was up there once and complained about it.

We had some salt salmon and black coffee and sour

bread.

Q. When was this ?
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A. I don't remember exactly the time.

Q. Was this before you left Newcastle ?

A. It was after we left Newcastle.

Q. I am speaking of between the time you joined

the ship on December 19th, to the time you left New-

castle.

Mr. WALL.—That is objected to as not proper

cross-examination, and nothing to do with any of the

issues made by the pleadings. It is not alleged there

was any shortage prior to leaving Newcastle.

Mr. WHIPPLE.—^Q. Did you complain to the

captain that you did not have any bi^scuits before you

left Newcastle? A. No, sir.

Q. You did not? A. No, sir.

Q. There was a good many articles of food that you

did have that were not on the schedule list, weren't

they? A. No, sir.

Q. There was not?

A. The only thing I remember was clams and milk.

Q. Clams and milk? A. Yes, sir.

Redirect Examination.

Mr. WALL.—^Q. How often did you say you had

clam soup?

A. I don't remember how often we had it.

Q. What was the condition of the clam s/^oup?

How was it for eating?

A. The clam soup was all right for eating.

Q. That was all right? A. Yes, sir.

Q. How much butter did you say you thought you

had up to the time that the butter ran out, a day?
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A. About four ounces, I think; between four and

six ounces. [85]

Q. Served out to the crew, you mean ?

A. Yes, sir.

Q. You did not mean you had that much ?

A. No, sir, the lot of us.

Q. The lot of you had that much? A. Yes, sir.

Q. Somewhere between four and six ounces?

A. Yes, sir.

Mr. WHIPPLE.—Q. Three times a day?

A. No, sir, once a day.

Mr. WALL.—^Q. Were the pancakes made out of

the same flour that the bread was made out of ?

A. Yes, sir.

Q. What was the condition of the pancakes as to

being fit to eat or not ?

A. They were not fit to eat.

Q. What was the trouble with them? Go ahead

and tell exactly what the truth was.

A. They were just like deep sea lead.

Q. They were?

. A. Yes, sir, like the pudding and the bread.

Q. You say you did complain to the captain once ?

A. Yes, sir.

Q. When was that to the best of your recollection?

How long after you left Newcastle ?

A. I think it was about three weeks before we

got in here.

Q. What did you say to him?

A. We just had some bread and black coffee and

some salt salmon for supper, and he had some pre-
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serve meat aft, tin meat, and we went aft to ask

him for some, and he gave us that stuff that he had

aft.

Q. What did he give you ?

A. He gave us a tin of meat.

Q. Was anything else said at the time ?

A. No, sir, nothing else.

Q. You said that you had fresh hread every day

but you could not eat it ? A. No, sir.

Q. Why not?

A. It was not fit to eat. It was like deep sea lead.

I was sick of it.

Q. What was the condition of the flour that it was

made from, do you know ? The flour that the bread

was made from? [86]

A. It was full of big lumps.

[Deposition of Charles Matson, for Libelant.]

CHARLES MATSON, called for the libelant,

sworn.

Mr. WALL.—Q. Give your full name.

A. Charles Matson.

Q. You were one of the crew of the "W. H. Tal-/

hot" on the voyage up from Newcastle to San Fran-

cisco, that ended this month, were you?

A. Yes, sir.

Q. Was there any shortage of provisions on that

voyage? A. Yes, sir.

Q. Go ahead and state what the shortage was, and

what articles, and for what length of time.

A. March 14th we run short of potatoes and lard.

On the 27th, I cannot say exactly the date—I cannot
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remember it, but we have got everything down—we
started to run short of sugar and butter.

Q. About what time did you say you ran short of

sugar and butter ?

A. I cannot say. I think the 27th of March.

Q. Some time in the latter part of March ?

A. Yes, sir.

Q. Did you run out of molasses ?

A. We run short of that, too.

Q. When did you run short of that ?

A. About a couple of weeks before we came in here.

Q. Did you run short of peas'? A. Yes, sir.

Q. When did you run short of those ?

A. I cannot say exactly.

Q. Onions ? A. Yes, sir, onions, too.

Q. When did you run short of onions'?

A. We run short a couple of weeks before we came

in here.

Q. Did you run short of beans ? A. Yes, sir.

Q. When did you run short of beans'? [87]

A. I cannot say exactly to a day or two.

Q. You had exactly the same food that the other

people had up forward, did you? A. ^es, sir.

Q. After you ran out of potatoes, did you have any

d€ssicated vegetables in the place of the potatoes?

A. No, sir.

Q. Did you perform your duties as a seaman on

the voyage up here ? A. Yes, sir.

Q. Any fault found with the way in which you

performed your duties as a seaman ? A. No, sir.
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Cross-examination.

Mr. WHIPPLE.—Q. Where did you join the ship,

Mr. Matson ? A. Newcastle.

Q. What date?

A. I cannot remember the date now.

Q. Cannot remember the date ? A. No, sir.

Q. How do you remember the other dates here as

to when they ran short of food?

A. Those dates? I can remember some of them,

not all. We put it down every day in the book.

Q. Who put it down?

A. One of our shipmates.

Q. Did you learn it from that?

A. Yes, sir, because I know it.

Q. Did you read the book ?

^ A. Yes, sir ; I saw it as soon as we run short of it.

He put it down in the book.

Q. What kind of a looking book was it that he put

it down in?

A. A black book just like this (pointing to Libel-

ant's Exhibit No. 1).

Q. Did you ever have any talk with the captain

about the provisions ?

A. Yes, sir, I did. One day I was aft and told

him about the sugar; that we could not get enough

of it.

Q. When was that ?

A. That was about two weeks before we started to

run short of it.

Q. About two weeks before you started to run

short of sugar? [88] A. Yes, sir.
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Q. What did he say ?

A. He said, "I will give you some."

Q. And he did, didn't he?

A. We got just the same.

Q. Did he give you the sugar?

A. He gave us not enough of it.

Q. Did you ever ask him to put you on the Gov-

ernment schedule of provisions?

A. No, sir; we told him that if we cannot get full

and plenty then we wanted it weighed.

Q. Did you ever ask him to weigh it ?

A. No, sir.

Q. You never did ?

A. No, sir. There was nothing on board so there

was no use asking.

Q. Did you have any provisions on board which

were not called for by the Government schedule ?

Mr. WALL.—Counsel for the libelant admits that

the testimony of the other witnesses with regard to

the provisions not on the schedule applies to this wit-

ness, and that this witness would testify as the other

witnesses have testified if he was interrogated in

regard to it.

Mr. WHIPPLE.—Q. You have been paid your

wages, haven't you? A. Yes, sir.

Q. You went down before the Shipping Commis-

sioner? A. Yes, sir.

Q. When did you go, what date ? A. The 12th.

Q. 12th of April? A. Yes, sir.

Q. Did you make any complaint to him about the

food?
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A. No, sir, I did not say anything to him.

Q. You did not say anything to him at all ?

A. No, sir.

Q. How many men were there aboard of the boat ?

A. There were six sailors in the forecastle.

Redirect Examination.

Mr. WALL.—Q. You said you spoke to the cap-

tain about the sugar about two weeks before it started

to run short? [89] A. Yes, sir.

Q. Do you mean the sugar started to run short be-

fore it gave out altogether?

A. No, sir, whatever he had he gave us.

Q. You had no sugar after the time you say it ran

out? A. No, sir.

Q. Had none at all? A. No, sir.

Q. What did the captain say at the time you told

him you wanted to get full and plenty?

A. We did not get it.

Q. What did the captain say? Did the captain

say anything then ?

A. He said he would give us full and plenty but

he did not do it.

Q. He said he would give you full and plenty but

did not do it? A. Yes, sir.

Recross-examination.

Mr. WHIPPLE.—Do you mean full and plenty

of sugar? A. Everything.

Q. How much sugar did you get a day ?

A. I don't know how much we got a day; we did

not get enough.
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Q. How much did you get ?

A. Sometimes we got it in the morning; then we

had nothing for supper.

Q. How much sugar did you get?

A. I cannot say exactly.

Q. You don't know^?

A. No, sir ; sometimes we got more and sometimes

less.

Q. You don't know how much that was?

A. No, sir.

Q. You don 't know how many ounces you got ?

A. No, sir, I don't know how many ounces.

Mr. WALL.—I forgot to ask him about the bread

and biscuit.

Further Redirect Examination.

Mr. WALL.—Q. What part of the voyage did you

have [90] biscuit?

A. A fortnight before we came in here.

Q. What was the condition of the biscuit that were

served out to you?

A. We could not eat the biscuit at all.

A. Why not?

A. Because it was full of maggots and all kinds of

insects—big maggots.

Q. And you got fresh bread on the voyage every

day?

A. The bread was so sour we could not eat it. The

flour was spoiled and full of lumps. It was old stuff

and it made the bread sour.

Q. How long a time on the voyage was the bread

like that because of the flour ?

A. About fifty days.
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REUBEN SWENSSON, called for the libelant,

sworn.

Mr. WALL.—^^Q. Give your full name.

A. Reuben Swensson.

Q. You were one of the crew of the ''W. H. Tal-

bot" on the voyage of that vessel from Newcastle,

Australia, to San Francisco, that ended here this

month, were you not ? A. Yes, sir.

Q. Was there any shortage of provisions on the

voyage? A. Yes, sir.

Q. State what articles you ran out of and how long

you were out of them.

A. We ran short of spuds.

Mr. WHIPPLE.—Q. Potatoes?

A. Yes, sir, and beans.

Mr. WALL.—Q. When did you run short of pota-

toes? A. On the 14th of March.

Q. Were you out of lard ?

A. Yes, sir, we was out of lard too.

Q. When did you run short of lard?

A. Just the same time.

Mr. WHIPPLE.—I suggest you do not lead the

witness.

Mr.' WALL.—Q. Go ahead and tell what articles

you ran short of and when you ran short of them.

A. We run short of beans and it was the 24th of

March; the 27th, [91] butter; the 30th of March,

we ran short of sugar, and peas and onions. I can-

not exactly tell the date of that but it was the last two

weeks we were out that we run short of it.
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Q. About two weeks ?

A. Yes, sir ; I cannot say exactly.

Q. State whether or not there was any shortage of

molasses. A. I don't remember that.

Q. Did you run short of it ?

A. Yes, sir, we did run short of it.

Q. You don't remember what time it was?

A. No, sir, I don 't remember exactly to a day.

Q. State whether or not you had any bz^scuit on

the voyage.

A. Yes, sir, we had biscuit the last fortnight.

Q. What was the condition of the biscuit that was

served out to you ?

A. It was no good ; it was full of maggots, and I

could not eat it.

Q. You had fresh bread every day?

A. Yes, sir, fresh bread every day, but the flour

was no good ; it was sour ; I could not eat it at all.

Q. You could not eat the bread because the flour

out of which it was made was sour? A. Yes, sir.

Q. How long a time was the bread in that condition

during the voyage? How long a period of the voy-

age?

A. It was since we left Newcastle that the flour was

bad.

Q. Was the flour bad during the whole time, from

the time you left Newcastle until the time you arrived

here? A. Yes, sir.

Q. Did you do your duties as a seaman on the ves-

sel during the whole of the voyage? A, Yes, sir.

Q. Did anyone find fault with you for the way in
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whicli you did your work on the voyage?

A. I don 't understand. [92]

Q. Did anyone find any fault with you for the way
in which you did your work on the voyage, any of

the officers? A. No, sir.

Q. You were never logged for anything?

A. No, sir.

Q. Or punished in any way for anything?

A. No, sir.

Cross-examination.

Mr. WHIPPLE.—Q. When did you join the ship ?

A. It was in January, in Newcastle.

(It is agreed that if this witness was interrogated

as to the provisions supplied outside of the Govern-

ment schedule he would testify as the other witnesses

have already testified, who have been interrogated.)

Q. You signed articles, did you? A. Yes, sir.

Q. Did you ever demand from the captain of the

boat, or anybody else on the boat, that you be put on

the Government schedule of rations?

A. I don't vmderstand that.

Q. Did you ever have talk with the captain about

giving you rations according to the Government

schedule ?

A. No, sir, he did not talk to me when I signed.

Q. I meant to say on the voyage up here, did you

ever complain to the captain about the food ?

A. No, sir, I did not.

Q. Who did? Did you personally?

A. No, sir.

Q. You did not have any conversation mth the

captain at all about it? A. No, sir.
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Q. You did not yourself ?

A. No, sir, I did not, but my friends went aft.

Q. You did not? A. No, sir.

Q. When did you get paid off here? April 12th?

About the day after you came in ? [93]

A. I got paid off just two days—no, one day after

I got in here.

Q. You got in here on the 11th of April?

A. I could not tell you exactly.

Q. You got paid off the next day ? A. Yes, sir.

Q. Did you go down to the Shipping Commis-

sioner ?

A. Yes, sir, I went down to the Shipping Commis-

sioner,

Q. And you signed down there, did you ?

A. Yes, sir.

Q. And received your money?

A. Yes, sir, I received my money.

Mr. WALL.—^That is all the testimony I have at

present.

Friday, April 21st, 1911.

[Deposition of Gus Carlson, for Claimant.]

GUS CARLSON, called for claimant, sworn.

Mr. WHIPPLE.—Q. Give me your name, age and

occupation, will you ?

A. Gus W. Carlson; my age is 30; occupation,

sailor.

Q. Were you on the schooner "Talbot," on a re-

cent voyage from Newcastle to San Francisco, when

she arrived here in the month of April ?

A. Yes, sir.
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Q. On or about April llth? A. Yes, sir.

Q. 1911? A. Yes, sir.

Q. Where did you take your meals on board the

schooner ? A. In the forecastle.

Q. In the forecastle ? A. Yes, sir.

Q. Now, with reference to the bread which you had

on the journey, state whether you had bread every

day, will you ? A. We had fresh bread every day.

Q. How many times a day ?

A. Three times a day—four times a day, and we

had it for lunch at night too.

Q. Four times a day? A. Yes, sir. [94]

Q. How much did you have ?

A. As much as we wanted.

Q. All you wanted? A. Yes, sir.

Q. State the quality of the bread.

A. I don't understand what you mean.

Q. State whether the bread was good or bad.

A. About half the voyage, the first part it was very

good; the latter parts of it, it was not so good as it

was at first, but it was good to eat.

Q. How long was it that the bread was a little in-

ferior to what it was at first?

A. About thirty days.

Q. Do you know anything about the flour from

which it was made ?

A. No, sir, I don't know anything about the flour.

Q. Did you ever see it?

A. I see the flour when the cook was making bread,

and when he was using it. That is all I see of it.

Q. How did it look ? Did it look good or bad?
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A. It looked good to me.

Q. Did you eat the bread all the way up ?

A. Yes, sir.

Q. Now, about the potatoes, were they good or bad ?

A. After about fifty days out we got short of pota-

toes.

Q. How often did you have potatoes a day while

they lasted ?

A. Three times a day, breakfast, dinner and sup-

per.

Q. How much did you have a day, do you think ?

A. As much as we Avanted.

Q. How much do you tliink that would be?

A. Two or three pounds ; each meal, anyway.

Q. After the potatoes gave out what did you have

in place of them ?

A. Canned peas and string beans and canned corn.

Q. Canned corn ? A. Yes, sir.

Q. Did you have any canned tomatoes?

A. Tomatoes, yes, sir. [95]

Q. When did the canned peas give out, or did they

give out ?

A. The canned peas give out about four days be-

fore we got in, I think.

Q. Did the string beans give out ?

A. No, sir, we had them until the last day.

Q. Did the canned corn give out?

A. No, sir, we had them until the last day.

Q. Did the canned tomatoes give out?

A. No, sir, we had them until the last day.

Q. About how often a week did you have these

vegetables?
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A. We had canned tomatoes in the soup when we
had soup. We had canned tomatoes in the soup and
had twice a week regular tomatoes dished out ; string

beans and peas we had every day at dinner-time.

Q. Did you have plenty of these vegetables ?

A. Yes, sir.

Q. Did you have sugar on the voyage ?

A. We had sugar so far as about two weeks before

we got in.

Q. Then the sugar gave out, did it?

A. Yes, sir.

Q. What did you have in place of the sugar?

A. We had syrup.

Q. When the sugar lasted how much did you get a

day? A. We got as much as we wanted.

Q. What did you use this sugar for usually ?

A. Tea and coffee.

Q. And after the sugar gave out, what did you

use every day for your tea and coffee ?

A. We got sweet milk.

Q. About how much sweet milk did you get a day ?

A. We got two cans every three days like.

Q. What kind of milk was it, do you know ? That

is what brand was it? A. It was Eagle brand.

Q. Eagle brand? A. Yes, sir. [96]

Q. Did you have any other kind of milk?

A. We had evaporated milk. Is that what they

call it?

Q. Evaporated cream? A. Yes, sir.

Q. What did you use that for?

A. We had it in the morning for oatmeal.
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Q. Did you have oatmeal everj^ morning?
A. Yes, sir, every morning.

Q. Quaker oats? A. Yes, sir.

Q. I will ask you first, did you have molasses on
the voyage ?

A. We had molasses the whole voyage, until it gave
out.

Q. The whole voyage ?

A. Not the whole voyage, no, sir.

Q. About how long before you got in did it give
out ? A. About eight or ten days.

Q. What did you use the molasses for?

A. We used it mostly for pancakes we had in the
morning.

Q. How long did you have molasses while it lasted?

A. We had it every day when we wanted it. When
we wanted it we went aft and got it.

Q. Did you have it once, twice, or three times a
day?

A. Three times. We went aft in the morning for
our stores and when they finished we went aft again.

Q. Did you go aft whenever you wanted to to get

stores ? A. Yes, sir.

Q. That is sometimes more than once a day ?

A. Yes, sir, sometimes we went twice.

Q. Did you have onions on the voyage ?

A. Not the whole voyage.

Q. When did the onions give out?

A. That is what I cannot tell you because that is

the thing the cook was using. I don't know when
they gave out.



Erwin Baushack et at. 109

(Deposition of Gus Carlson.)

Q. You haven't any idea? A. No, sir.

Q. Did you have lard on the voyage?

A. That is the same thing. [97] The cook was

handling the lard. I don't know anything about

that.

Q. Do you know whether it gave out or not?

A. No, sir.

Q. What about the butter. Did you have butter

on the voyage ? A. Not the whole voyage.

Q. Not the whole voyage? A. No, sir.

Q. How long before you got in, do you think that

gave out? A. About twelve days.

Q. How much did you have of the butter while it

lasted ? A. As much as we wanted.

Q. About how many ounces a day, do you think ?

A. Two or three ounces a day.

Q. Did you have biscuits on the voyage?

A. Yes, sir.

Q. State what the condition of those biscuits were,

will you ?

A. I could not tell because I was not eating them.

Q. You did not eat biscuit? A. No, sir.

Q. Did you see any of them?

A. Yes, sir, I see some of them.

Q. What was their appearance ?

A. They looked all right to me.

Q. Did you ever eat biscuit? A. Yes, sir.

Q. I mean to say why did you not eat them on this

voyage ?

A. I did not eat them because there was fresh

bread to eat.
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Q. Can you state what articles of food you had out-

side of the Government schedule?

A. Yes, sir, we had chicken once.

Q. How many times did you have chicken?

Mr. WALL.—He said once.

A. Once.

Mr. WHIPPLE.—Q. Did you have any oysters?

A. We had oysters.

Q. How many times about did you have oysters ?

A. Twice a week we had oj^ster soup. [98]

Q. Oyster soup? A. Yes, sir, oyster soup.

Q. Did you have any clams ? A. Yes, sir.

Q. How many times a week did you have clams ?

A. Oysters or clams.

Q. Oysters or clams twice a week? A. Yes, sir.

Q. Did you have any puddings or pies ?

A. Puddings or pies.

Q. How often did jou have that?

A. Pie, we had about twice a week and pudding it

was on the other days.

Q. That is to say you either had pie or pudding

every day ? A. Yes, sir.

Q. Did you have any bacon or ham ?

A. We had bacon and ham every Simday morning

until last coming in we had it twice a week.

Q. That was after the potatoes gave out that you

had bacon or ham? A. Yes, sir.

Mr. WALL.—Q. You had bacon and ham every

Sunday morning until the potatoes gave out, and then

twice a week ? A. Yes, sir.

Mr. WHIPPLE.—Q. Did you have pancakes?
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A. We had pancakes nearly every morning.

Q. Every morning?

A. Not exactly every morning, nearly every morn-

ing.

Q. Mr. Carlson, I will show you this memorandum.
(Showing Avitness memorandum marked Claimant's

Exhibit "A.") Did you ever see that memorandum
before? A. Yes, sir.

Q. Did you see it written ?

A. I did not see it when it was written but I saw it

just after it was written.

Q. Who wrote it?

A. Mr. Troy. Is that his name?

Q. Mr. Troy? A. Yes, sir.

Q. Where did he write it, do you know ?

A. In the forecastle.

Q. When did he write it, do you know ?

A. In the forecastle.

Q. AVhen did he write it, do you know? [99]

A. The same day coming in here.

Q. Did he write that all at once?

A. He wrote that all at once.

Q. Did he say anything to you about it ?

A. He showed me this book and another one. He
said he was going to give one in and keep one himself.

Q. Can you state the day on which that memoran-

dum was written?

A. The same day as coming in here.

Q. What day did you get in, do you know??

A. The 10th or 11th.

Q. The 11th of April?

A. The 11th of April, yes.
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Q. Mr. Carlson, state whether or not you ever

asked the captain to he put on the regular Govern-

ment schedule of provisions on the way up ?

A. No, sir.

Cross-examination.

Mr. WALL.—Q. In what capacity did you serve

on the '

' Talbot '

' coming up ?

A. I beg pardon ?

Q. What did you serve on the ''Talbot" coming

up, as a seaman or what? A. Yes, sir, seaman.

Q. And where are you employed now ?

A. I am on board of the ''W. H. Talbot" yet.

Q. You have never been discharged from the voy-

age? You were not discharged at the end of the

voyage? A. Yes, sir.

Q. You were discharged at the end of the voyage?

A. Yes, sir.

Q. You shipped again, have you? A. Yes, sir.

Q. For what voyage?

A. I don't know where she is going to, if she is

going up the Sound.

Q. You expect to go on her, up the Sound, do you?

A. Yes, sir.

Q. You said that the bread on the first half of the

voyage was very good but during the latter half of

the voyage was not so good. [100] Do you know

what flour was used in making the bread during the

first half of the voyage ?

A. No, sir, I don't know much about that.

Q. Do you know whether the flour they used in

making the bread on the first half of the voyage was

flour they got on board of the ship recently, lately?
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A. I don't know when the flour came aboard. I

can 't tell that.

Q. You don't know where they got any of the flour

which they made the bread of % A. No, sir.

Q. Did you ever see the cook making the bread out

of the flour that w^as on board of the ship during the

latter part of the voyage?

A. Yes, sir, I could see him making bread.

Q. Did you ever see him beating it with a mortar

to make it fine % A. No, sir.

Q. Why was not the bread that you got on the

latter part of the voyage as good as that you got on

the first part ?

A. I don 't know whether it was the flour 's fault or

the water. Whatever it was I don't know.

Q. In what way was it not so good as the bread that

you got on the first part of the voyage ?

A. The first part of the voyage you could keep a

loaf of bread and it was always soft like. The latter

part, if you kept it for a day or so it was hard and

it got dry like.

Q. And the bread that you got on the latter part of

the voyage whenever you did get it you would find it

was sour ? A. I did not find that it was sour.

Q. What I meant to ask you as to the bread was

this : was not the bread sour during the latter part of

the voyage %

A. No, sir, not that I can testify. It was not sour

to me.

Q. You did not like the taste of it so well as the

bread you got on the first part of the voyage I [101]
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A. No, sir. It was not so good as the first bread

we had.

Q. Did you notice the rest of the crew up forward

had a good deal of difficulty in eating the bread ?

A. No, sir.

Q. You did not notice that ? A. No, sir.

Q. Did you notice they had a great deal of diffi-

culty in eating any of the biscuit that was served out ?

A. No, sir.

Q. You did not? A. No, sir.

Q. Did you not hear them frequently talk of the

biscuit as being weevilly, and not fit to eat ?

A. No, sir, I did not listen to anyone.

Q. You did not hear anyone talk about the biscuit

being weevilly, and not fit to eat? A. No, sir.

Q. During no part of the trip ? A. No, sir.

Q. You think it was about twenty-five days out

that you ran out of potatoes? A. No, sir.

Q. Twenty-five days before you got in I mean that

you ran out of potatoes, twenty-five or thirty days?

A. Twenty-five days before we got in, yes.

Q. Do you know what is the Grovernment schedule

of rations?

A. I don't know exactly what it is.

Q. Mr. Whipple asked you what you had as a sub-

stitute for potatoes, after the potatoes ran out. Do
you know what the substitute for potatoes is ?

A. It is jam.

Q. No. He asked you if you knew what the substi-

tute for potatoes is ?
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Mr. WHIPPLE.—Tell him if you know or don't

know.

A. Yes, sir, I know what the substitute for pota-

toes is.

Mr. WALL.—Q. What is it?

A. It is jam or some kind of vegetables. [102]

Q. Bo you know what kind of vegetables ?

A. I don't know what you call it. I seen it once.

Q. What kind of beans were those that you say

you got in the place of potatoes ? A. String beans.

Q. What kind of beans were they—canned beans ?

A. Yes, sir, canned beans.

Q. Put up in cans ? A. Yes, sir.

Q. And the corn that you got, what kind of corn

was if? A. Canned com.

Q. What time did the beans give out ?

A. I don't know exactly when the beans gave out.

Q. About how long? I don't want you to tell ex-

actly. A. About a fortnight before we got in.

Q. A fortnight before you got in? A. Yes, sir.

Q. Were those the string beans, or were they the

regular beans?

A. The regular beans, I mean, not the string beans.

Q. When did the string beans give out, if they gave

out at all?

A. We had them coming in the last day.

Q. And the regular dried beans gave out about a

fortnight before you got in?

A. Yes, sir, about a fortnight before we got in.

Q. And you say the peas gave out when ?

A. The peas gave out about four or five days be-
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fore we got in.

Q. Are you certain as to the exact time when they

gave out or is that the best of your judgment?

A. To the best of my judgment.

Q. To the best of your judgment they gave out

four or five days before you got in? A. Yes, sir.

Q. And after the sugar gave out you had what in

its place? A. We had molasses and sweet milk.

Q. Molasses and sweet milk ?

A. Yes, sir, syrup, it was. [103]

Q. Which do you mean? Do you mean syrup or

molasses? A. Syrup.

Q. Did you have syrup besides the molasses or was

molasses the syrup you speak of?

A. It was syrup.

Q. It was not molasses ? A. No, sir.

Q. What you had, and what you called molasses,

was syrup ; is that the idea? A. Yes, sir.

Q. You really did not have any molasses?

A. No, sir.

Q. But you did have syrup? A. Yes, sir, syrup.

Q. You say you got two cans of this sweet milk

every day like ; is that right ?

Q. Two cans every three days.

Q. Two cans every three days? A. Yes, sir.

Q. How many people were eating up in the fore-

castle? A. Six.

Q. Six? A. Yes, sir.

Q. Now, didn't you have condensed milk for your

coffee at all before the sugar gave out?

A. Sometimes we used to go and get a can in the
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forecastle for our coffee.

Q. How often would you generally get a can of

sweet milk up there forward before tbe sugar gave

out?

A. That is a thing I cannot tell because I did not

take no notice of it.

Q. You got it whenever anybody wanted milk for

their coffee or tea, did you ? A. No, sir.

Q. Did you get it nearly all the time when you

wanted milk for your coffee or tea before the sugar

gave out? A. No^ sir.

Q. What was the arrangement on board there in

regard to getting your meals ; everything was cooked

in the galley, was it, by the ship's cook?

A. Everything was cooked in the galley.

Q. By the ship's cook? A. Yes, sir.

Q. And when the meal-time came you took your

pannikin or pan back and got your meals?

A. No, sir, it was sent in to us in the forecastle.

Q. Dished up and sent from the galley?

A. Yes, sir.

Q. Into the forecastle ? A. Yes, sir. [104]

Q. By whom. Who brought it to you?

A. The cook brought it up.

Q. The cook brought it up himself ?

A. The cook brought it in for us.

Q. 'So that the cook would cook up your food and

dish it up and bring it up to the forecastle ?

A. Yes, sir.

Q. So that the men up forward did not have any-

thing to do with the stores unless they wanted some
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particular article?

A. No, sir; they had nothing to do with the food.

Q. They had nothing to do with the stores at all?

A. No, sir.

Q. When you say that you had two or three ounces

of butter a day, you mean that was about the amount

that was served out for the people up forward in the

forecastle, is that right?

A. No, sir, that is for each man, two or three

ounces a day. They got about a pound for the whole

lot every day.

Q. You got about a pound for the whole lot of you?

A. Yes, sir.

Q. Every day ? A. Yes, sir.

Q. And how many men did you say there were up
there forward? A. Six.

Q. You got about a pound for the whole forecastle

crew? A. Yes, sir.

Q. That is according to your best judgment?

A. Yes, sir.

Q. You estimate it. You never saw it weighed or

anything of that kind ? A. No, sir.

Q. Bon 't you ever eat biscuit at all when you are

on a voyage? A. No, sir, I don't eat them.

Q. I did not ask you if you did on that voyage. I

say, do you ever eat biscuit at all when you are on

a voyage?

A. Yes, sir, when I cannot get anything else.

Q. When you cannot get any fresh bread don't you
ever eat ship's biscuit? - A. Yes, sir. [105]
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Q. Don 't you ever eat biscuit when you cannot get

fresh bread?

A. When I can get fresh bread I never eat ship's

biscuits.

Q. How long a time on the voyage did you have

this oyster soup, or clam soup ?

A. We had oyster soup or clam soup, about twice

a week.

Q. About twice a week? A. Yes, sir.

Q. During the whole of the voyage?

A. Yes, sir.

Q. During the whole time of the voyage that is

right, i^ it? A. Yes, sir.

Q. And you had pie about twice a week during the

whole of the voyage? A. Yes, sir.

Q. And pudding about twice a week during the

whole of the voyage? A. Yes, sir.

Q. I mean pudding on other days when you did

not have pie? A. Yes, sir.

Q. During the whole of the voyage ?

A. Yes, sir.

Q. And the pie that you ate, do you know whether

that was made out of the same flour that the bread

was made out of?

A. I don't know, if it was made out of the same

flour, but I suppose it was.

Q. And the pudding, did you not find that weevilly,

or sour, or mouldy?

A. A couple of times I saw there were some weevils

in it.

Q. And the pancakes, you say, you had those
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nearly every morning'?

A. Nearly every morning I had pancakes.

Q, Nearly every morning? A. Yes, sir.

Q. And you had those during the whole of the voy-

age nearly every morning, did you? A. Yes, sir.

Q. This paper that Mr. Whipple showed you, you

saw that Troy had [106] a black book on board

of the ship ? A. Yes, sir.

Q. That is the book that I show you, that is marked

Libelant's Exhibit 1, is it not? A. Yes, sir.

Q. Don't you know that he was keeping this book

the whole of the voyage ?

A. I see that he was writing down something. I

don't know if he was keeping a log or not.

Q. You saw him writing in this off and on during

the whole of the trip up ? A. Yes, sir.

Q. And this paper, that Claimant's Exhibit "A"
is on, was cut out of this book, was it not? It was

written in the book first and cut out?

A. That is what I cannot tell.

Q. When you saw it, it was not in the book, this

paper. Exhibit *'A"? When you first saw it, it was

not in the book; is that the idea?

A. When he showed that to me he just wrote it out

at the table.

Q. Was the paper on which he wrote it at that

time in the book, or out of the book, or do you know ?

A. I don't know where he got the paper from.

Q. You don't know where he got the paper from?

A. No, sir.
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OSCAR NYBEEG, called for the claimant, sworn.

Mr. WHIPPLE.—Q. Will you state your name,

age, and occupation? A. Oscar Nyberg.

Q. What is your age ? A. Twenty-two.

Q. Occupation? A. Donkey-man.

Q. Were you on tlie schooner "W. H. Talbot" on

her recent voyage from Newcastle to San Francisco,

arriving here about the 11th of April?

A. Yes, sir.

Q. Referring to the food that you had upon the

voyage up, state whether you had fresh bread every

day or not. [107]

A. We had fresh bread every day, sir.

Q. How much of it did you have ?

A. All we could eat.

Q. And what was the quality of it?

A. It was extra good right up to the last three

weeks, I guess. I could not say the date.

Q. About three weeks?

A. Yes, sir. Then it was not quite as good; not

extra good.

Q. It was palatable, was it?

A. We could eat it
;
yes.

Q. Would you call it good bread?

Mr. WALL.—Please do not lead the witness.

A. No, not good.

Mr. WHIPPLE.—Q. State in your opinion the

condition of the bread the last three weeks?

A. Well, the bread could have been better.

Q. It could have been better ?
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A. Yes, sir, but I have bad it worse in other ships

but then we could eat it.

Q. Did you see the flour from which it was made ?

A. No, sir, I did not have anything to do with that.

Q. Did you have potatoes on the way up?

A. Yes, sir, we had potatoes for about twenty days

or so before we got in.

Q. Twenty days? A. Yes, sir.

Q. How often did you have them a day ?

A. Three times a day.

Q. About how many pounds a day do you think

you had?

A. We had all we could eat. I don't know how
much that would be.

Q. What was the quality of the potatoes while they

lasted ? A. Fine
;
good.

Q. You don't know whether the potatoes actually

gave out or not, do you ? A. They rotted away.

Q. Some of them rotted, did they?

A. Yes, sir. [108]

Q. After the potatoes gave out, what did you have

in the way of vegetables?

A. We had beans, string beans, corn, peas, toma-

toes.

Q. And did you have those right straight through

after the potatoes gave out ?

A. Yes, sir, right up to a couple of days before we

got in.

Q. Did the canned corn ever give out, do you

know? A. No, sir, I don't think so.

Q. Or the tomatoes ? A. No, sir.
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Q. Did the string beans give out?

A. I don't know whether they did or not. I didn't

see them in the last two or three days.

Q. Did you see any peas in the last two or three

days?

A. No, sir, I cannot remember that I did.

Q. When do you think the peas gave out?

A. It could not have been long before, but I could

not tell exactly how many days.

Q. Did you have sugar on the way up ?

A. We had sugar right up to about a couple of

weeks or so. I cannot say exactly the date.

Q. How much did you have?

A. Aft, it was always on the table.

Q. You had as much as you wanted, did you ?

A. Yes, sir.

Q. And after the sugar gave out what did you have

then ? A. We had syrup.

Q. Did the syrup give out?

A. It gave out about five days ; five or six days. I

cannot say exactly.

Q. What did you have after that?

A. Milk ; we had milk before that too. There was

milk left.

Q. What do you use the sugar for principally?

A. Tea. That is all I used sugar for; but they

used it in coffee.

Q. State whether or not this sweetened milk that

you had is a [109] substitute for sugar.

Mr. WALL.—I object to that. The law provides

for the substitutes for these things.
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Mr. WHIPPLE.—I am not using it in that sense.

Q. State what your opinion is as a substitute.

A. I think it is a good substitute for my part.

Other people like lots of sugar but I don't.

Q. About how much of this sweetened milk did you

get?

A. It was always on the table. That is aft.

Q. What other kinds of milk did you have?

A. This evaporated cream.

Q. What did you use that for I

A. For oatmeal in the morning.

Q. How often did you have the molasses, or syrup

before it gave out ?

A. We had it always on the table.

Q. Did you have onions on the voyage up?

A. Yes, sir.

Q. Did they give out, do you know?

A. That I cannot tell.

Q. You don 't know ? A. No, sir.

Q. Did you have any lard ?

A. I guess the cook used that, but I cannot say.

He used that in the galley.

Q. Did you have butter? A. Yes, sir.

Q. Did that give out?

A. Yes, sir, about two weeks or so.

Q. How much did you have while it lasted?

A. It was on the table as long as it was there.

Q. What do you mean when you say it was always

on the table?

A. We had all we wanted to eat. All we needed.

Q. After the butter gave out what did you use ?
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A. We did not use anything except molasses, or

syrup.

Q. Did you have biscuit? A. Yes, sir.

Q. Will you state what the condition of the biscuit

was ?

A. The biscuits were good. There were a few

^weevils in some of them, but not all. Not many, just

small weevils. [110] They would drop out if you

just &oke them open.

Q. You say there were not weevils in all of them ?

A. No, sir, not all that I got hold of.

Q. Do you know anything about the Government

schedule? A. No, sir.

Q. You don't know an5i;hing about it?

A. No, sir.

Q. Did you have canned oysters and clams?

A. Yes, sir.

Q. How often did you have them?

A. About twice a week, I think; sometimes three

times a week the latter part.

Q. Did you have them in the soup?

A. Yes, sir.

Q. What brand of milk was it that you were u^ing?

A. Eagle brand, sweet milk.

Q. What kind of cream did you have ?

A. I don't know. Carnation, I think. I am not

sure, though.

Q. Ever see a can of it?

A. Yes, sir, I have seen a can but I cannot re-

member.

Q. Did you have puddings and pies?
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A. Yes, sir.

Q. How often?

A. Either puddings, or pies, every day. Tliere

might be some days there were not.

Q. Practically so ? A. Yes, sir.

Q. Did you have oatmeal, or Quaker Oats?

A. Every morning for breakfast.

Q. State whether you had any ham or bacon ?

A. We had ham. We used to have it every Sun-

day. In the latter part we had it twice a week,

Thursday.

Q. About how long? A. The whole trip.

Q. Did you have pancakes?

A. Yes, sir, every morning.

Q. How often?

A. Every morning, up until the last few days.

Q. What is your opinion of the general quality of

the food?

A. The food that was there was good, as far as I

understand the food. Of course, some say it was

not good. The feeding there, [111] there has has

been worse and better in ships that I have been in,

but I don 't think there is any better deep-water ships.

They are all alike.

Q. State whether or not on the whole you got

enough to eat on the way up. A. We got enough.

Cross-examination.

Mr. WALL.—Q. You got enough?

A. Yes, sir.

Q. When you say you got enough you are just

speaking for yourself. You do not know what the
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condition of the other people's stomachs were, do

you? A. I speak of how we got it aft.

Q. You do not know what the conditions of the

other people's stomachs were? You don't know if

they got enough? You mean you got enough.

A. It was on the table for everybody to eat.

Q. You don't know if they were able to eat it or

not ? When you say they got enough, you mean you

got enough, when you come right down to it?

A. I got enough. There was always something

left on the table.

Q. You don't know if the other people got enough?

You don't know w^hat the condition of their stomach

was?

A. I know they got enough, but if they eat it or

not, I could not tell.

Q. You don't know what the condition of their

stomach was inside, whether they could eat it, or not?

A. No, sir.

Q. You eat aft. You did not eat forward ?

A. Yes, sir, I eat aft.

Q. You are employed now on the "Talbot," are

you? A. Yes, sir. [112]

Q. As a donkey-man? A. Yes, sir.

Q. You have been paid off for this voyage from

Australia? A. Yes, sii-.

Q. You expect to go on her up to Puget Sound ?

A. I have not made up my mind yet.

Q. You are on board of her now? A. Yes, sir.

Q. You acted as second mate on the voyage up?

A. I was on the captain's watch.
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Q. You acted as second mate on the voyage from

Newcastle?

A. Yes, sir. I don't know if you call it second

mate. I just was on his watch, that is all, looking

after it.

Q. Well, you stood the watch on deck when he

was below? A. Yes, sir.

Q. You had charge of the deck when he was down

below? A. Yes, sir.

Q. You say that after the potatoes gave out you

had string beans, corn, peas and tomatoes?

A. Yes, sir.

Q. Did you not have any string beans, or com,

or peas, or tomatoes before the potatoes gave out?

A. Yes, sir.

Q. Did you have all of them from time to time

before the poftatoes gave out?

A. Yes, sir, we had com sometimes:

Q. Sometimes peas? A. Yes, sir.

Q. 8'ometimes string beans, and sometimes toma-

toes before the potatoes gave out? A. Yes, sir.

Q. And the string beans, and the com, and the

peas, and the tomatoes that you had were all

canned, weren't they?

A. We had dried beans there, to, but how long

they lasted I don't know.

Q. What I mean is the string beans?

A. They were canned.

Q. The com was canned? A. Yes, sir. [113]

Q. The peas were canned? A. Yes, sir.

Q. And the tomatoes were canned?
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A. Yes, sir.

Q. Besides that you bad regular beans?

A. Yeis, sir.

Q. And; those gave out?

A. Y;es, sir, I suppose they tJiey. I can't remem-

ber if they did or not. I suppose they did.

Q. Well, those beans that you had, were they

beans put up in sacks or cans?

A. The dried' beans were in sacks, I guess.

Q. Wliat time did the}^ give out? Have you any

idea according to your best judgment?

A. No, sii', I could not tell.

Q. You have not any idea at all as to what time

they gave out? A. No, sir.

Q. After the sugar gave out you say you had

syrup? A. Yes, sir.

Q. By syrup you mean the same thing as molas-

ses? A. Yes, sir, syrup.

Q. What I mean is, you did not have any molas-

ses, but you had syrup in the place of molasses?

A. I don't know if they had molasses or not. It

was syrup on our table aft.

Q. So that you did not see anj^ molasses. It was

syrup that you saw?

A. Yes, sir, we did not have any molasses aft.

Q. This condensed milk, you had that practically

all the time on the voyage, aft? A. Yes, sir.

Q. Whenever you wanted condensed milk for

your tea or coffee back aft, you had it?

A. Yes, sir, we had it aft all the time.
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Q. I mean during the whole of the voyage?

A. Yes, sir.

Q. Aiid these oysters, and oyster soup and clam

soup, you had that during the whole of the voyage,

did you? A. Yes, sir.

Q. And the puddings and pies you had that during

the whole of the voyage, too, did you not?

A. Yes, sir.

Q. And the pancakes also until the last few days?

A. Yes, sir. [114]

Q. And the puddings and the pies and pancakes

were all miade from the same flour that the bread

was made from, was it?

A. The pudding was tapioca.

Q. Did you not have flour in it, too ?

A. I don't think so. I am not much of a cook.

Q. They might make tapioca pudding without

flour. All the other kinds of pudding had flour in

them, a soii: of plum duff?

A. Yes, sir, we had some plum duif.

Q. Don't they have to have flour to make the

plum duff? A. Yes, sir.

Q. Didn't you sometimes see that the plum duff

was weevily? A. No, sir, not the plum duff.

Q. Or the pudding?

A. Yes, sir, a couple of tim^es there were weevils

in it, and we spoke about it.

Q. And you ran out of rice, too, didn't you?

A. I don't know. I cannot remember that. I

don't know if they did or not.
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JAMES SIMPSON, called for the claimant,

s'wom.

Mr. WHIPPLE.—Q. What is your name?

A. James Simpson.

Q. What is your occupation? A. Baker.

Q. Were you on the schooner "Talbot" on her

voyage up from Newcastle to this port, arriving

here about the 11th of April, 1911? A. Yes, sir.

Q. What capacity were you on board?

A. Cook.

Q. Oook? A. Yes, sir.

Q. I will ask you about the bread : Did you make

fresh bread every day or not?

A. Every day, sir.

Q. And how much bread was served out to the

men in the forecastle ?

A. I used a 100 pounds of flour every week.

[115]

Q. For how many men?

A. Thirteen hands, all told.

Q. How many eating in the forecastle?

A. Six.

Q. Did you serve the same meals in the forecastle

that you did in the cabin? A. Yes, sir.

Q. About how much of this fresh bread a day did

the men in the forecastle received

A. They received as much as they could eat.

Q. Now, I direct your attention to the potatoes.

Do' you know how many pounds of potatoes you had

when you started out from Newcastle?
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A. Yes, sir; about 2300 pounds, a ton and tliree

bundi'ed weight of potatoes.

Q. How long ought those to have lasted under

the conditions of the number of men you had to feed

on this voyage ?

A. If they kept they would have lasted for six

or seven months.

Q. Bo you know whether they were good pota-

toes or not ?

A. They were good potatoes when they came

on board.

Q. Did you take as good care of them as you

could I

A. Yes, sir, I took as good care of them as I could.

Q. What did you do with them?

A. I spread them out and picked them; picked

the bad ones from the good.

Q. State whether or not the potatoes gave out.

A. They gave out when we were sixty-five days

out.

Q. They gave out when you were sixty-five days

out? A. Yes, sir.

Q'. How long was the voyage ?

A. About eighty-five days coming acroiss.

Q. While they lasted how many pounds did you

give these men a day?

A. I reckon about two and a half pounds of pota-

toes to a man.

Q. Did you do it? A. Yes, sir.

Q. That is a day? A. Yes, sir.

Q. After the potatoes gave out what did you give

them? A. I gave them beans. [116]
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Q,. What kind of beans?

A. Haricot beans, white beans, and then peas,

tomatoes, green corn, string beans, and sweet peas.

Q. Did any of those things give out finally ?

A. Yes, sir, the peas gave out, and the beans gave

out.

Q. Did the corn give out?

A. No, sir, and the tomatoes did not give out.

Q. How often did you give them these vegeta-

bles? A. Every day.

Q. About how much of them did you give per man
per day?

A. Well, a two-pound tin of tomatoes for every

three men.

Q. And the same with the other vegetables?

A. The same with the other vegetables.

Q. 'State whether or not you gave them all these

vegetables every day?

A. Every day ; never missed a day since the pota-

toes gave out.

Mr. WALL.—I suppose he means while those

things lasted.

Mr. WHIPPLE.—Yes.
Q. When did the peas and string beans give out?

A. The peas did not give out until about seven

days before coming in here.

Q. When did the string beans give out?

A. Just about the same time.

Q. Did you have any lard on the voyage ?

A. We had three tins of lard. I used that in the

galley.
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Q. What did you use after the lard gave out?

A. I used butter and fat.

Q. About how much butter did each man receive

a day, do you know ?

A. About two ounces a day as long as it lasted.

Q. When did that give out?

A. I think about fourteen days before we came

in here.

Q. What did you use in place of butter after that

gave out? A. I gave them molasses. [117]

Q. What kind of molasses? A. Syrup.

Q'. What kind of syrup did you have ?

A. Maple syrup or Golden Syrup, that was in

five-galloni tins.

Q. Did that syrup give out ?

A. It gave out about a week before we got in

here.

Q. How much of the syrup did you give them

while it lasted?

A. I reckon about one pound and a half a day to

six men in the forecastle.

Q. How many ounces is a pound and a half?

A. Twenty-four ounces.

Q. What did you have after that in: place of the

syrup? A. We used milk.

Q. What kind of milk? A. The Eagle brand.

Q. Did you have sugar on the voyage on the ves-

sel? A. Sir?

Q. Did you have sugar on the voyage on the ves-

sel? A. Yes, sir.

Ql About how much of that did you give the men?
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A'. They got a pound and a quarter every day

as long as it lasted.

Q. Apiece? A. No, sir.

Q. For the six men ?

A. For the six ; they got that every day.

Q. When did that give out ?

A. About fourteen or fifteen days before we came

in.

Q. What do they use that sugar for usually?

A. To put in the coffee and tea.

Q. What did you give them^ as a substitute?

A. I gave them syrup when I did not have it.

Q. Did you give them an}^ milk ?

A. Yes, they got milk.

Q. What kind of milk? A. Eagle brand.

Q. iState whether or not they used that in their

tea and coffee? A. Yes, sir.

Q. Did you have any onions on the voyage?

A. Yes, sir, for [118] about seventy-five days.

Q. How much did you feed them while you

had it?

A. I used that myself for cooking and passed it

into the forecastle at meal times.

Q. That is you used it in the food?

A. Yes, sir.

Q. Could you tell about how much each man got

a week of that ?

A. About two hundred pounds of onions came

aboard.

Q. About two hundred pounds? A. Yes, sir.

Q. Al*e you familiar with the Government sched-
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ule or rations. A. The schedule of provisions?

Q. Yes.

A. Not in American ships. This is the first

American ship I have been in.

Q. Are you familiar enough with it to state what

articles of food you furnished these men that are

not on the schedule? I will show you the Grovern-

ment schedule. Take a look at it (handing).

Mr. WHIPPLE.—We will agree that is the Gov-

ernment schedtile.

Mr. WALL.—Yes.
A. Milk is not on the scale of provisions, or ba-

con, or ham, or eggs, or tapioca, or sago.

Mr. WHIPPLE.—Q. Are oysters or clams there ?

A. No, sir.

Q. Did you serve oysters and clams?

A. Yes, sir.

Q. How^ mony times did you serve oysters and

clams to the men in the forecastle ?

A. About two or three times a week.

Q. In the soup? A. Yes, sir.

Q. Did you have oatmeal ? A. Yes, sir.

Q. Is that down there? A. No, sir, it is not

down here.

Q. What did you serve them in the line of meal

of that kind? A. Quaker oats.

Q. How^ many times a week did you serve that

out? A. Every morning.

Q. What did you serve with it? A. Milk.

Q. Did I ask you how often you served the ham
and bacon?
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A. T^\dce a week when the potatoes gave out.

[119]

Q. When the potatoes gaA-e out? A. Yes, sir.

Q. Did 3"ou give them puddings and pies ?

A. Every day.

Q. Every day'? A. Yes, sir.

Q. State your opinion as to the general quality

of food that you served on this vo^^age.

A. Everything was good aboard that ship barring

the flour.

Q. How long was the flour good ?

A. The flour was good for half of the trip. I did

not mark down the date.

Q. Where did you go aboard of the vessel?

A. Newcastle.

Q. Did you see the flour when you went aboard?

A. No, sir.

Q. Why not?

A. Everything was aboard before I came on her.

Q. Did you go right down and look at the stores

when you went on the boat? A. No, sir.

Q. Why not?

A. Because I was not supposed to.

Q. About how much flour did you have?

A. About twenty-eight bags altogether, five hun-

dred pound bags.

Q. About 1400 poimds?

A. Yes, sir, something like that.

Q. You think some of the flour was not as good

towards the end as at the beginning?

A. No, sir, this flour at the finish was American

flour.



138 George E. Billings vs.

(Deposition of James Simpson.)

Q. Did any of the crew complain to you about the

food? A. No, sir.

Q. None of them at all?

Al. None of them at all.

Cro Sis-examination.

Mr. WALL.—Q. Are you on the "Talbot" now,

are you, Simpson? A. No, sir.

Q. Where are you emploj^ed at present?

A. I am not employed at all.

Q. Do you expect to go on the "Talbot"?

A. No, .sir.

Q. Up north? A. No, sir. [120]

Q. What do you expect your next employment

will be ? A. On a ship.

Q. Where do you expect to ship to?

A. I could not tell you that.

Q. Where ever you can get a good ship ?

A. Yes, sir.

Q. How lonig have you been a baker?

A. I was only four or five years at that w^hen I

went to sea, and I have been at sea ever since.

Q. And served your apprenticeship as a baker?

A. Yes, sir.

Q. On the first part of the voyage the bread was

made from Newcastle flour, as I understand?

A. Yes, sir.

Q. And also the pies and puddings ?

A. Yes, sir.

Q. The pancakes, were they flour pancakes?

A. Yes, sir, flour pancakes.

Q. Out of the same flour?

A. Out of the same flour.
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iQ. The puddings or pies, they got those every

day during the whole of the voyage 1

A. The whole of the voyage. They always got

something every day for desert. It did not matter

what it was, always something.

Q. Did you serve out any biscuit on the voyage?

A. No, sir, only just two or three days before we

came in here; nobody wanted the biscuit; we were

running full and plenty; they did not want the bis-

cuit.

Q. The biscuits that were served were weevily,

weren't they*? A. They had a few weevils in.

Q. And the flour that you used for making bread

and pies and puddings in the last part of the voy-

age, how much of that was aboard, do you know?

A. Twelve or fourteen bags.

Q. It was in bags, was it?

A. Yes, sir, in bags.

Qi. Was there anything on it to indicate when it

was brought on board of the ship ?

A. No, sir, they are not stamped like that. [121]

They are just stamped with the name of the miller,

that is all.

Q. A good deal of that flour you had to grind up,

to get the lumps out of it? A. Knock it down.

Q. Either grind it up or pound it with a mortar

or pestle ? A. It was not as hard as all that.

Q. But you had to grind it up? A, Yes, sir.

Q. And the bread that was made from that flour

in the last part of the voyage was sour, was it not?

A. Yes, sir, it was sort of sour.
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Q. And' the puddings you made from that flour

were weevily somewhat?

A. No, sir, no weevils went in that. I put it

through the sieve.

Q. You said you had two hundred pounds' of on-

ions altogether?

A. Yes, sir, two hundred pounds.

Q. That was the amount that was brought aboard

at Newcastle, that you had aboard at Newcastle

when you joined her? A. Yes, sir, at Newcastle.

iQ. And the onions lasted about seventy-five

days? A. Seventy-five days.

Q. Didi the crew generally get milk for their tea

and coffee at any time during the voyage that they

wanted it forward?

A. Yes, sir, before anything ran short they got

two tins a week.

Qi. And the oyster soup and the clam soup, they

got that right along from the beginning of the voy-

age, didn't they?

A. From tiie beginning of the voyage.

Q. Butter, you say, they got two ounces' a day;

that is just your estimate; you did not weigh it out?

A. They just got what they could eat of it; sugar

they got a little more than what they wanted.

Qi. Alid all of these string beans, peas, corn, toma-

toes were all [122] canned? A. All canned.

Q. And the haricot beans, were they in sacks?

A. Yes, sir, in sacks.

Q. I mean they were not canned?

A. No, sir, Bot canned.
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Q. And when did the beans give out, the haricot

beans'?

A. Well, about fourteen days or fifteen days be-

fore we got here, as near as I can make it out.

Q, About fourteen days or fifteen days?

A. Yes, sir.

Q. That is all I want to know, about how long

before she got here. And you say the potatoes gave

out after you had been out about sixty-five days?

A. Yes, sir.

iQ. The potatoes were all good potatoes when

they were brought aboard?

A. They were all good when they came aboard.

Q,. A good many of them rotted after they came

on board?

A. A good many of them rotted after they came

on board.

Q. The potatoes were kept down below forward

on the coal ?

A. Down below, about on the second hatch; No. 2

hatch.

Q. On top of the coal?

A. Yes, sir, on top of the coal.

Q,. Did you eat aft or eat in the galley?

A. In the galley.

Q. Did you eat any of the biscuit? A. No, sir.

Ql. Could you eat as much of that bread in the last

half of the voyage as a hungry man would have

eaten of the bread if the flour had been good?

A. I don't know. They went through about as

much of it.
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Q. You did not watch them up forv\^ard when they

eat?

A. No, sir, I did not watch them, unless they came

and asked for a little more, that is all.

Q. I am asking you about yourself, not about

those forward. Could you eat as much of that

bread?

'Mr. WHIPPLE.—I thought you asked him about

himself. [123]

Mr. WALL.—No, about the other men.

Read the first part of the question, Mr. Reporter.

(The Reporter reads the question.)

A. If I was hungry I could, but I did not feel

hungry enough for that.

Q. If you were real good and hungry, you could?

A. Yes, sir. They could have had biscuit all that

time, but they preferred that flour.

Q. As I understand, if you were good and hungry

you would eaten of that bread? A. Yes, sir.

Q. Unless you were good and hungry, it would

not have been appetizing in the condition it was?

A. No, sir, but that is not the first ship it happened

to. The captain cannot help that.

[Deposition of Charles Carter, for Claimant.]

CHARLES CARTER, called for the claimant,

sworn.

Mr. WHIPPLE.—Q. What is your name?

A. Charles Carter.

Q. What is your age?

A. Sixteen, this April.

Q. What is your occupation? A. Cabin boy.
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Q. Were you on the "Talbot" on her voyage from

Newcastle to San Francisco, arriving here about the

11th of April, 1911 ? A. Yes, sir.

Q. Did you eat the bread on the way up that was

baked on the ship ? A. Yes, sir.

Q. What kind of bread, was it?

A. Fairly good bread.

Q. How much of it did you eat a day?

A. I did not keep trac^ of that.

Q. You had all you wanted, did you?

A. Yes, sir.

Q. Have you got a sample of some of the biscuits

that were used? A. Yes, sir, right here. [124]

Q. Have you got them with you ? A. Yes, sir.

Q. Let me see them, will you?

A. Yed, sir. (Producing.)

Q. I will ask where you got those ?

A. These came from the States.

Q. I mean, did 3'ou take them off the vessel?

A. These came from the vessel.

Q. When did you take them ?

A. This morning.

Q. Where did you take them, from what part of

the vessel? A. From the after part.

Q. Are they a part of the stores that were on the

vessel on the way up ? A. Yes, sir.

Q. Did you take these at random ?

Mr. WALL.—Do not lead him, Mr. Whipple.

Mr. WHIPPLE.—Q. Where did you get them?

A. I got them from the vessel.

Q. What part of the vessel?
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A. Prom the storeroom.

Q. How much have you got left down there?

A. About forty-five pounds.

Q. State whether or not this is a fair sample of the

whole forty-five pounds that are there.

A. Yes, sir, it is.

Q. State whether or not 3^ou took this out of the

regular tin in which these things are kept.

Mr. WALL.—I object to that as leading. Let him

tell where he got.

Mr. WHIPPLE.—Q. State where you got them.

A. Out of a tin which was opened on the passage

from Newcastle to San Francisco.

Mr. WHIPPLE.—I am going to offer these in evi-

dence as an exhibit.

Mr. WALL.—There is a weevil crawling around

on the edge of the one that I have picked out. It is

impossible to say that [125] all of these weevils

will not crawl off before the Court can consider them

as an exhibit.

Mr. WHIPPLE.—We will have them wrapped

up now.

Mr. WALL.—Or that the weevils will not crawl

out of the wrapper. I do not know the habits of

weevils.

Mr. WHIPPLE.—Q. I want to ask you, Mr. Car-

ter, if you heard of any complaints about the food ?

A. I have heard of a few complaints.

Q. What did you hear?

A. Well, different things about the stores not be-

ing quite right at no date.
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Q. Did you report them to the captain?

A. No, sir.

Q. You did not say anything about it ?

A. No, sir.

Cross-examination.

Mr. WALL.—^Q. Are you on the *' Talbot" now,

Mr. Carter ? A. Yes, sir.

Q. Do you expect to go on her up to Puget Sound ?

A. Yes, sir, I expect to go.

Q. Where did you join her?

A. I joined her in San Pedro.

Q. California? A. Yes, sir.

Q. Are you any relative of the captain, or of his

wife's family? A. No, sir.

Q. How often did you eat any of this bread during

the latter part of the voyage ? A. Fresh bread ?

Qi. Yes. A. We had fresh bread daily.

Q. I asked you how often did you j^ourself eat of

it on the latter part of the voyage ?

A. Every three meals.

Q. How much did you eat at the three meals?

A. I had sufficient as I cared for.

Q. Could you tell me how much you ate ?

A. I could not tell [126] you exactly how much
I ate.

Q. Did you eat one slice?

A. I ate several slices.

Q. You ate several slices each meal?

A. Yes, sir.

Q. Each day at each meal you would eat several

slices of the bread, would you? A. Yes, sir.
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Q. Did you feel any bad effects of it ? Did it make

you sick at your stomach, or anything of that kind ?

A. No, sir.

Q. These biscuits that you have brought up here,

what did you do when jow went down there and got

them? Did you take them one at a time, or by a

whole bunch at oncef

A. Well, we only used those occasionally. We had

fresh bread. They were only used occasionally.

Q. I mean to-day. You got them out of the '

' Tal-

bot" to-day? A. Yes, sir.

Q. And you got them out of a tin on the "Talbot"?

A. Yes, sir.

Q. When you took them out, did you take a bunch

at a time or one at a time ?

A. I took some out and wra-nr»ed them up.

Q. Did you take the lot out at once ?

A. No, sir, not all at once, because the hole was not

large enough to put my hand through the corner of

the tin I reached through.

Q. You reached through the corner of the tin, and

picked out one at a time ?

A. Two or three at a time.

Q. Did 5^ou pnt them down on a table before you

wrapped them up ? A. Yes, sir.

Q. You put them down on a table before you

wrapped them up ?

A. Yes, sir, I had to get a paper first.

Q. And then went off and got a piece of paper ?

A. The paper is right alongside.

Q. Were you there yourself or did someone else
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take them out? A. I took them out myself.

Q. Was anyone else there? A. No, sir. [127]

Q. At the time you took them out? A. No, sir.

Q. Anyone else help you wrap them up ?

A. No, sir, I wrapped them up myself.

Q. Was that the first time you had visited that tin

that you took them out of ? A. No, sir.

Q. When were you there before?

A. Out at sea.

Q. You had not been there since you were there

out at sea ? A. To take them out of the tin ?

Q. Yes.

A. No, sir, I just took those out of the tin for a

sample.

Q. That is, the time before you had been at that

tin was when the "Talbot" was out at sea?

A. Yes, sir.

Q. From that time when the "Talbot" was at sea

until you went down there to-day, you had not been

at that tin before, is that the idea ? A. Yes, sir.

Q. That is correct, if it ? A. Yes, sir.

Q. You don't know what was done as far as that

tin was concerned after the vessel got in here?

A. No, sir.

[Deposition of Andrew Knudsen, for Claimant.]

ANDREW KNUDSEN, called for the claimant,

sworn.

Mr. WHIPPLE.—Q. State your full name.

A. Andrew Knudsen.

Q. First, I will ask you if you are the captain of

the "Talbot"—are you? A. Yes, sir.
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Q. You brought her up from Newcastle arriving

here about the 11th of April, of this year?

A. Yes, sir.

Q. Just in recently? A. Yes, sir.

Q. How long have you been going to sea?

A. Since I was fourteen years old. [128]

Q. How old are you now ?

A. I am forty-seven.

Q. How long have you been a captain ?

A. For the last ten years.

Q. Been on deep sea vessels most of the time ?

A. All the time; that is, I have made a few cost

trips in between.

Q. You, of course, eat in the cabin ?

A. Yes, sir.

iQ. State whether or not you had the same food that

the men in the forecastle had.

A, The same food was brought aft as goes in the

forecastle.

Q. Did you buy the stores ?

A. I did, that is part of them I bought; part of

them were sent from San Francisco, up North.

Q. Where did you buy the potatoes?

A. In Newcastle.

Q. All the potatoes you had on board were bought

at Newcastle ? A. Yes, sir.

Q. Were they good potatoes when you bought

them?

A. Yes, sir, the best I could get. I paid £2 per

ton for those potatoes, the Tasmania potatoes; they
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are supposed to keep better than the local eastern

potatoes.

Q. You bought those yourself, did you ?

A. Yes, sir.

Q. How many did you buy ?

A. I bought a ton just before the vessel was ready

to go out ; that is I noticed them brought aboard the

day before we left ; and we had a couple of sacks that

we had been using of during the time that the vessel

was in port.

Q. How long under the conditions of the niunber

of men that you had to feed on that boat should the

potatoes have lasted, if you know? [129]

A. If they had not rotted, I figure they should have

lasted five or six months.

Q. How long was the voyage out? A. 83 days.

Q. Is that the ordinary length ?

A. They have been making it from 45. I figure it

out about 70 days.

Q. How did you care for these potatoes on board

when you got them there ?

A. We always spread them out on top of the coal,

so that they should not be piled too high. All ship-

masters claim they keep best on the coal, so it seems

to be the general rule to keep them there.

Mr. WALL.—I move to strike that part out as ir-

relevant, incompetent, immaterial, and hearsay.

Mr. WHIPPLE.—Q. State what you did with

them?

A. I spread them out on the coal. When we were

out about 14 days or so we commenced to pick out
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the bad ones, and threw them overboard to keep the

others from spoiling, in order to make them last as

long as possible.

Q. How long did they last, do you remember ?

A. About 60 days, to my knowledge; somewhere

around that. From 57 to 60 days. There were a

few picked up about six or seven days after we had

not used any. I sent a man down to see if there were

any possibly left, and he picked up a few; possibly

enough for a meal.

Q. Did you eat the bread on the way up here?

A. Yes, sir.

Q. State the condition of the bread f

A. In the first part of the voyage it was very good

;

for the last three weeks it was not as good as the first

part, but we all ate it ; that is aft. I did not see any-

one that did not eat it. The cook used to sacks of

flour weekly, so it must have been eaten.

Q. What is your ow^n opinion of the bread, as to

whether it was nourishing or not? [130]

A. It would not be as nourishing as the good bread

was, but it was nourishable enough so that no one

suffered. I have eaten worse bread than that.

Q. Did you have any complaints about the bread

from the sailors?

A. Not especially complaints. They would say it

was not as good as the other ; I knew that myself.

Q. Did they make those remarks in the way of

complaint ? A. No, sir.

Q. Did you have any complaints from any of the

sailors at any time on this voyage concerning any of
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the food that was served ? A. No, sir.

Q. Did you have any conversations with them at

all with regard to the food?

A. One day two of them came aft about

—

Q. Who were they?

A. Gus Carlson and Charlie Matson. They came

aft and said they did not have any sugar for dinner.

I said, "Did you ask for it?" They said, "Yes, we

ask now. '

' They did not send a can aft in the morn-

ing as usual. I said, "That is your own fault. You

can have sugar for supper as usual," I said. They

said well, they did not care about the scale of pr^vi-

sions; as long as they were getting full and plenty

they did not care about going by any scale.

Q. That is all they said, was it ? A. Yes, sir.

Q. Did you, at any time, have a demand from any

of the men on board of the ship to be put on the Gov-

ernment scale ? A. No, sir.

Q. You saw the biscuits that were shown here?

A. Yes, sir.

Q. Is that a fair sample of the biscuits used on the

whole voyage ?

A. That was a fair sample of the biscuits on board.

The biscuits were kept in tin cans soldered up. They

were kept for an emergency. These were taken out

of one can opened during the voyage, a 25 pound can.

[131]

Q. Are you familiar with the scale of provisions

under the Government schedule? A. Yes, sir.

Q. What provisions did these men have outside of

the Government scale ?
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A. They had eggs, clams, oysters, milk, and we

killed a pig, and had fresh por^ for about three or

four days.

Q. About what time during the voyage ?

A. Fourteen days just before we came in.

Q. How often did they serve ham and bacon ?

A. First, we had ham or bacon and eggs Sunday

morning. After the eggs gave out we had ham or

bacon every Sunday, and the latter part of the voy-

age we had it two or three times for brea^Zfast.

Q. Two or three times a week ?

A. Yes, sir, two or three times a week for break-

fast.

Q. What vegetables did you serve the crew ?

A. Potatoes as long as they lasted, cabbage, tur-

nips, carrots, beets and onions.

Q. As long as they lasted ?

A. The potatoes lasted until the latter part of

March. The cabbage, I think, lasted about 40 days.

Q. And the beets, how long did they last? Those

were fresh vegetables ? A. Yes, sir.

Q. That you spoke of then? A. Yes, sir.

Q. And they lasted about how long?

A. The cabbage lasted about 40 days, and the re-

maining things about the same time, 40 to 50 days.

Q. What did you serve after that in the way of

vegetables? A. Canned peas, string beans, corn.

Q. How often were they served ?

A. They were served until the end of the voyage,

with the exception that the peas gave out about five



Erwin Baushack et al. 153

(Deposition of Andrew Knudsen.)

days before we arrived.

Q. What I mean to say is, how much a day did each

man get of these [132] vegetables?

A. A two-pound can for each watch. We have got

two watches forward ; half of the crew eats at a time

;

and a two-pound tin for each three men.

Q. A day? A. A day.

Q. As far as the potatoes went, why did they spoil,

do you know? Was it on account of their quality

when }^ou bought them?

A. I think on account of being newly out of the

ground. It is just that season that new potatoes

came out and we have always trouble. They don't

keep as well as potatoes that are a little old or out of

the ground.

Q. Were you present at the Shipping Commis-

sioner's when the men signed off?

A. No, sir. I had given in my account and was

down with the money, and asked the Commissioner

whether it was necessary for me to be there. He told

me no, everything was satisfactory to him, the ac-

count made up, and if there was anything he wanted

of me he would ring up Mr. Billings, my owner.

Q. State whether or not you kept a lookout on the

pnVisions on board? A. I kept a lookout.

Q. State your opinion, from the experience you

have had as a captain and looking after those things,

what the quality of the food was ?

A. The quality of the food was all right, as far as

it goes. During the time there were a few weevils

when we left Newcastle. You see when a vessel ar-
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rives in an Australian port all the stores are sealed

up by the Australian custom-house. They are not

allowed to be used before the vessel leaves the Aus-

tralian coast. That means that you have got to buy

everything you use while you are in port, in Aus-

tralia, and your stores are sealed up. You are not

allowed to go near them, and you cannot get into the

storeroom.

Q. Had you looked at the flour which you had in

there before it [133] was sealed up"?

A. I had looked at it before it was sealed up. We
used it on the way over from Aberdeen to Brisbane.

Q. State whether or not it was good flour.

A. It was all right then. I had no complaint,

neither from the crew nor officers.

Q. When do you open up your storeroom?

A. I opened it the day I went to sea from New-

castle.

Q. Who opens it?

A. I broke the seals myself after I got clear from

the coast.

Q. Does some one come on board to see if the seals

are there before you leave ? A. Yes, sir.

Q. After you leave 3^ou can break them at any

time?

A. Yes, sir. As soon as the pilot has left the ship

you are entitled to break your seals.

Q. How much flour did you get at Newcastle or

Australia ?

A. I got 10 sacks of flour at Brisbane ; that is for

the trip, to use. I got some flour that we used while
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in port besides this. I got 10 sacks and 4 sacks in

Newcastle, that is, 14 sacks of flour to be used on the

trip home.

Q. How long should that have lasted?

A. As a rule, I figured 5 days for each 50 pounds.

It generally does. But this trip it has been going

faster. It went about two sacks a week.

Q. Why was that—any particular reason ?

A. I don't know; only they were all young men

and had a good a^^etite I think.

Cross-examination.

Mr. WALL.—Q. How many pounds are there in

a sack? A. 50 pounds.

Q, How many sacks did you have left when you got

here? [134]

A. One sack. That is, I had 14 sacks of Austra-

lian floor and 12 sacks of American flour when I left

Newcastle.

Q. You had one sack left— A. Of the 25.

Mr. WHIPPLE.—^Let me ask another question.

Q. How long ought the flour to last, as a rule, I

mean to say, and keep good ?

A. I had made trips from the states to Manila

and back again, and the flour that we used on the

other voyage was just as good as the first.

Q. How long was that ?

A. I was four months and a half on the round trip

—five months.

Q. How long was this voyage?

A. About six months and a half.

Mr. WALL.—^He does not mean that.
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Mr. WHIPPLE.—Q. How long was the voyage to

Manila and back that you spoke of ?

A. Four and a half months or five and a half.

Q. How long had you had the flour on board this

time?

A. The flour I had aboard since the 17th of Sep-

tember, I think, when we landed in Aberdeen from

San Francisco. I did not buy this flour ; it was sent

up from here.

Mr. WALL.—Q. That is, you received the flour

up at Aberdeen on the 17th of last September ?

A. Yes, sir.

Q. Aberdeen, Washington?

A. Yes, sir. All my stores were sent from here

up to Aberdeen.

Q. Did you use that flour all the way down to

Australia'? A. Yes, sir.

Q. Was any of the bread sour on the trip down ?

A. No, sir.

Q. Now, don't you know that the regular average

trip up from Australia takes about 65 or 70 days,

from Newcastle to San Francisco by sailing ship ?

A. They have been making it from 45 to 65. [135]

Q. Some of them run up over 100 days?

A. Oh, yes. I have seen vessels coming up in

122. There is something unusual happened to them.

Q. That is, they had bad weather or calms, or

something of that kind ?

A. iSomething carried away.

Q. They had bad weather or calm, or something

carried away; that is it?
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A. Yes, sir. I carried away part of my gear com-

ing up too. I consider I lost a week on my trip.

Q. As a matter of fact, you carried away a lot of

gear coming up? A. Yes, sir.

Q. You did not have any unusual weather?

A. I don't know.

Q. Except one real stiff gale?

A. One real stiff gale is enough to do the damage

for the whole trip.

Q. What I want to get at is you really had only

one stiff gale? A. Yes, sir.

Q. As a matter of fact, your rigging was carried

away nearly all the time up?

A. My jifbboom carried away. There is the ship's

log. I can refer you to that.

Q. Where is the ship's log? A. Right here.

Q. Did you put down there every time anything

carried away?

A. Yes, sir. That is what log is kept for. The

jibboom carried away in the first part of February

some time.

Q. Was that when you had the gale ?

A. It would not have carried away if it was calm.

There was a strong breeze blowing.

Q. In your experience as a sea-faring man you

said you had been going to sea ever since you were

14? A. Yes, sir.

Q. Do you know it is not anything at all out of a

usual run for a vessel to take 100 days on a trip

from Newcastle to San Francisco [136] without

having any accident happen to them because of calms
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or something of that kind?

A. No, sir. It is unusual to make such a long pas-

sage unless you have some accident.

Q. You have known them to make that long trip

without having any accident happen to them because

of calms or light winds or head winds %

A. I don't know any special ones. I am away
pretty nearly all the time. I don't know of any spe-

cial one.

Q. You are away at sea, you mean, pretty nearly

all the time?

A. Yes, sir ; I am on the go all the time from here

to there. I cannot follow up the shipping.

Q. You cannot follow up the shipping, as to the

time it takes to make their runs ? A. No, sir.

Q. How often have you made the run from New-

castle up here ?

A. This is the first trip as master.

Q. Did you ever make it in any other capacity ?

A. I have made it as mate to South America.

Q. From where 1 A. From Newcastle.

Q. From Newcastle over to South America ?

A. Yes, sir.

Q. I asked you from Newcastle to San Francisco ?

A. Not here.

Q. Was that in a sailing ship? A. Yes, sir.

Q. Did you know that these potatoes were newly

out of the ground at the time you got them?

A. It was the only kind I could get.

Q. Pay attention to the question I ask you, and

answer it. Then, if you want to make any additional
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explanation, go ahead and make it. Answer the

question first. A. Yes, sir.

Q. Did you know at the time you got these potatoes

they were newly out of the ground. A. Yes, sir.

Q. Now, do you want to make any explanation ?

A. They were the only kind to be had. They were

all new potatoes at the time. [137]

Q. You say these were local potatoes?-

A. They were Tasmania potatoes.

Q. You say they were local Australian potatoes'?

A. I said they were Tasmania potatoes. I could

get local or Australian potatoes for two pounds less.

Q. These that you got were Tasmania potatoes?

A. Yes, sir.

Q. You could have got local potatoes for less

money? A. Two pounds per ton less.

Q. Those would have been newly out of the ground

too, would they? A. Yes, sir.

Q. But when you got these potatoes they were

sound potatoes? A. Yes, sir.

Q. And you got enough of them so that they should

have lasted 83 days?

A. They should have lasted five months.

Q. You said they should have lasted 83 days, didn't

you?

A. I said they should have lasted five months.

Q. That is my mistake. You said the voyage was

83 days ? A. Yes, sir.

Q. As a matter of fact, the voyage was 85 days

actual time?

A. Eighty-four days actual time ; that is, crossing
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meridian you get two days the same.

Q. Two days in one?

A. Yes, sir. We lose twelve hours gradually on

the voyage.

Q. You spread the potatoes out on the top of the

coal? A. Yes, sir.

Q. Just whereabouts down below ?

A. Abreast of the fore hatch, where there was

space enough of about three feet from the deck where

a man could go down and pick them whenever neces-

sary.
'

Q. Now, at the time that these men came aft and

spoke about the sugar, which one of them was it that

told you they did not care anything about the sched-

ule? [138]

A. Gus Carlsen ; also the other man said the same

thing, assented to what Gus Carlsen said.

Q. How often did they have eggs on that ship?

A. They had eggs every Sunday morning for a few

weeks or so.

Q. For the first three weeks out ?

A. Yes, sir. It would not do to keep the eggs any

longer.

Q. Did they have the turnips, carrots, beets and

cabbage? A. Dry fresh vegetables.

Q. That you got in Newcastle ? A. Yes, sir.

Q. How long did they last ?

A. About 40 days; somewhere around that; be-

tween 40 and 50 days.

Q. You took in a good deal of water on the trip,

didn 't you ? A. Over deck.
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<}. A good deal of it went down below too, didn't

it? A. No, sir.

Q. Don't you know she did leak down below?

A. No, sir. Very little. A little goes down be-

low. The vessel is down at Vallejo Street and you

can send an experienced man down to see if the deck

is tight.

Q. I am talking about what you did on that voy-

age. A. I say the vessel did not leak.

Q. That is all I ask you.

A. As far as pumping is concerned, we piunped

a spell, morning and night.

Q. What did you do that for if she did not leak?

A. There is no wooden vessel that is complefZy

tight with a cargo of coal ; especially in the weather

we had. That is considered very good.

Q. You had rough weather, so that you took some

water through the decks, didn 't you %

A. No water went through the decks. The decks

are tight.

Q. Nor down through the hatches'? [139]

A. No, sir. The hatches are calked and battened

down, with tarpaulins over.

Q. What condition did you find the potatoes in

after you had been out 14 days ?

A. They commenced to rot.
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Wednesday, May 17th, 1911.

[Deposition of A. Knudsen, for Respondent

(Recalled).]

A. KNUDSEN, recalled for the respondent,

sworn.

Mr. WHIPPLE.—Q. Captain, you are the cap-

tain of the '
'W. H. Talbot " ? A. Yes, sir.

Q. Your deposition was taken in this case once

before, was it not? A. Yes, sir.

Q. You were on the "Talbot" on her recent trip

from Newcastle to San Francisco *? A. Yes, sir.

Q. In January, February, March and April, of

this year ? A. Yes, sir.

Q. Do you remember in your former deposition we
asked you something about the flour ?

A. Yes, sir.

Q. I will now show you a tin can full of flour and

ask you if you obtained that flour f

A. Yes, sir, that is out of the sack that was left.

Q. Say whether you obtained it or not.

A. Yes, sir.

Q. Where did you get it f

A. Out of the sack that was left when we arrived

here.

Q. State whether or not that was part of the ship 's

stores of the flour that was used on the way up from

Newcastle.

A. That is part of the last sack that was used.

Q. State whether or not that flour was taken from

a sack of flour, part of which was used on the way
up on the voyage.
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A. Yes, sir, that was taken from the last sack that

was opened' just before we arrived here. [140]

Q. State where you got that flour.

A. I got it out of that same sack.

Q. Did you get it yourself?

A. I got it myself.

Q. What did you do with it after you got if?

A. I took a sieve and sifted it. I run it through

the sifter.

Q. You run it through the sifter % A. Yes, sir.

Q. State whether or not that is selected flour or

whether you just took it haphazard.

A. I took it out of the bag with the can and

dumped the flour into the sifter.

Q. You had it sifted?

A. And sifted it.

Q. Then, you put the flour in this pepper box, did

you t A. I put it in the can.

Mr. WHIPPLE.—We offer that in evidence as

Plaintiff's Exhibit Knudsen 1.

Q. Did you ever at any time examine the flour that

was used on the way up ? A. Yes, sir.

Q. Is this a fair sample of the flour that was used?

A. That is about the average of what was used.

Cross-examination.

Mr. WALL.—Q. How many sacks did you have

left when you got in here ?

A. One sack that was opened just the day before

we got in, the last sack.

Q.. When did you examine the flour before you

took this out of the bag ?
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A. From time to time during the voyage.

Q. From time to time during the voyage?

A. Yes, sir.

Q. How many times during the voyage ?

A. I cannot tell you exactly, but at least every

week or so a sack of flour was taken forward.

Q. Every week or so ? A. Yes, sir.

Q. Who got the flour up, the cook?

A. Yes, sir. [141]

Q. Did you examine all of the other provisions be-

fore the cook took them forward?

A. Most of it, that is, except the canned goods;

which there is no need of examining because the cans

were sealed up.

Q. Do you mean to testify now that all the other

goods you always examined before the cook took

them forward? A. Not always.

Q. The usual custom was for the cook to go down

and get the stores and take them up to the galley,

was it not ?

A. The cabin boy used to bring them to the cook.

Q. The usual custom was for the cabin boy to get

the stores and take them up to the cook ?

A. Yes, sir, but the cabin boy always came to me
and told me what he took.

Q. The cabin boy always reported to you what he

had taken up to the cook ? A. Yes, sir.

Q. You checked that off against your stores in your

book? A. Yes, sir.

Q. You did not make it a rule of serving out the,

stores to the cook yourself personally?
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A. Not personally ; no.

Q. Can you say definitely how many times you ever

examined the flour on that voyage 1

A. I cannot say definitely; about every week as

near as I can say.

Q. Why did you sift this flour before you brought

it up here ? A. We always sifted the flour.

Q. You do not always sift the flour, do you?

A. The cook has got to sift it in the galley before

he sets his dough.

Q. I know that. That is not what I asked you.

I asked you why you sifted it. You are not the

cook ? A. No, sir.

Q. Why did you sift this flour that you brought up

here in this tin?

A. In order to do the same thing as was usually

done before the flour was used. [142]

Q. Did you not know that if the flour was lumpy

when you sifted it you could break it up so as to

force it through the sifter? Give an answer yes

or on in regard to it. A. Yes, sir.

Q. Then, I ask you again, why did you not bring

this sample of flour up here without sifting it ?

A. As I said, because I thought it was ordinary

to sift the flour before it was used, and that is what

we would do before it was used aboard of the ship.

Q. You are not able to swear of your own personal

knowledge that this flour here in this sample is a

good average sample of the flour that was used after

your Australian flour ran out, are you ?

A. Yes, sir.
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Q. You are ?

A. Yes, sir, the same quality; that is the same

brand.

Q. It is the same brand as what f

A. As was all my American flour,

Q. This is the same brand as the rest of the Amer-

ican flour? A. Yes, sir.

Q. That is the flour that you got at Gray's harbor?

A. It was sent up.

Q. That was sent up to you at Gray's harbor first?

A. Yes, sir.

Q. And that is all you really know about this par-

ticular flour that is offered here in evidence ; that is,

it is the same brand as the flour that was sent up to

you, ar Gray's harbor, and came out of a sack similar

to the other flour that you had used that had been

sent up to you at Gray's harbor? A. Yes, sir.

Mr. WHIPPLE.—Q. It is more than that. It is

part of the flour sent up to you ?

A. It is part of the flour that was sent up ; that is,

it is in a sack of the flour that was sent up.

Mr. WALL.—^Q. It is from a sack of the flour that

was sent up to you at Gray's harbor?

A. Yes, sir. [143]

United States of America,

State and Northern District of California,

City and County of San Francisco,—ss.

I, James P. Brown, a United States 'Commissioner

for the Northern District of California, do hereby

certify that the reason for taking the foregoing depo-

sitions is that the testimony of the witnesses is mate-
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rial and necessary in the cause in the caption of the

said depositions named and that they will be more

than one hundred miles from the place of trial at the

time of trial.

I further certify that on Wednesday, April 19th,

Friday, April 21st, and Wednesday, May 17th, 1911,

I was attended by F. R. Wall, Esq., proctor for the

libelants, and by George H. Whipple, Esq., proctor

for the defendant, and that the witnesses w^ere by

me first duly cautioned and sworn to testify the truth,

the whole truth and nothing but the truth in said

cause; that said depositions were pursuant to the

stipulation of proctors for the respective parties

hereto, taken in shorthand by Clement Bennett, and

afterwards reduced to typewriting; that the reading

over and signing of said depositions of the witnesses

was by the aforesaid stipulation expressly waived.

I do further certify that I have retained the said

depositions in my possession for the purpose of de-

livering the same with my own hand to the United

States District Court, Division No. 1, for the North-

ern District of California, the Court for which the

same were taken.

And I further certify that I am not of counsel nor

attorney for any of the parties in the said depositions

and caption named, nor in any way interested in the

event of the cause named in the said caption. [144]

IN WITNESS WHEREOF, I have hereunto

subscribed my hand at my office in the City and
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County of San Francisco, State of California, this

29tli day of January, 1912.

[Seal] JAS. P. BROWN,
U. S. Commissioner, Northern District of Califor-

nia, at San Francisco.

[Endorsed] : Depositions of Gus Carlson, Oscar

Nyberg, Charles Carter, James Simpson, and

Andrew Knudsen, taken on before of defendant be-

fore James P. Brown, U. S. Commissioner. Filed

Jan. 29, 1912. Jas. P. Brown, Clerk. By M. T.

Scott, Deputy Clerk. [145]

In the District Court of the United States in and for

the Northern District of California, First Di-

vision.

Hon. R. S. BEAN, Judge.

ERWIN BAUSBACH et als..

Libelants,

vs.

The American Schooner "W. H. TALBOT,"
Respondent.

GEO. E. BILLINGS, as Managing Owner et al.,

Claimants.

Oral Opinion.

Friday, January 9th, 1912.

The COURT (Orally).—The case of Bausbach

et al. vs. The American schooner "W. H. Talbot"

is a proceeding in rem against the schooner brought

by certain seamen to recover the allowance provided

by Section 4568 of the Federal Statutes on account
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of alleged shortage in provisions furnished the crew

during the voyage.

It appears from the record that this crew shipped

at Newcastle aboard this steamer for a voyage to

San Francisco. The voyage was 84 days, and it is

alleged that before the termination of the voyage

certain articles of provisions named in the Shipping

Articles gave out, and that no substitute was pro-

vided by the captain, and therefore the crew are

entitled to the allowance under the section of the

statute to which reference has been made.

I have read the testimony with very great care,

and I think [146] it is substantially agreed that

the potatoes and lard gave out 29 days before the

vessel arrived at San Francisco; the beans 19 days,

the butter 16 days, the sugar 13 days, and the peas,

molasses and onions 7 days, and that the substitute

provided for in the statute was not furnished in

place of those provisions, nor was any substitute

aboard the vessel which could have been furnished.

The biscuits were not served until the latter part of

the voyage, but it appears from the record that

flour and bread were served as substitutes therefor,

and that no complaint was made by the crew on ac-

count of the neglect to serve biscuits. The bread

was admitted to have been of good quality for about

half the voyage, but the latter 40 days it is agreed

by all the witnesses that it was poor, very poor; as

some of the witnesses say, it was like deep sea lead

;

and there are other terms that would indicate that

it was rather of a character not to be very palatable.

It appears from the testimony that before the
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ship left Newcastle the captain purchased, I think,

14 sacks of flour, and that as long as that flour lasted

the bread was good; but it was exhausted when the

voyage was about half completed, and it was then

necessary to resort to the use of flour that had been

taken aboard the vessel at Aberdeen, Washington,

some months before, and taken to Newcastle, and

was used on the return voyage to San Francisco;

and this flour was moldy—had been wet and was

moldy and lumpy and unsuitable for making palat-

able bread.

Now, these facts are not substantially disputed by

the respondent, but it is contended that the captain

furnished for this crew an abundance of wholesome

food, and that they did not suffer on account of a

lack of food; but respondent does not claim [147]

that the food furnished was a substitute provided

by statute. The position of the claimant on that

point is that under the Shipping Articles and the

statute the crew had the option of accepting the

fare furnished by the master or of demanding the

stipulated scale of provisions; and it is said that

because the crew did not specifically demand of the

master the scale of provisions stipulated in the

Shipping Articles that they are to be held to have

elected to accept that furnished by the master. But

the difficulty in that position is that the master did

not have aboard the ship the requisite substitute for

the food that was exhausted, and it was not possible

for him to have furnished the food, and therefore

the seamen had no opportunity to exercise an option.

Their right to exercise this option must necessarily
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be based upon an opportunity to do so, and as long

as the captain did not have aboard the vessel any of

the provisions stipulated in the Shipping Articles,

or provided in the statute, I do not see how it is

possible to say that the crew by accepting the pro-

visions actually furnished by the master could be

held to have exercised the option given them by

statute because they had no choice ; they were bound

to accept the food provided by the master or have

no food at all. So I think there is no merit in that

position.

After the vessel arrived in San Francisco the crew

appeared before the Shipping Commissioner and

signed clear of the vessel, so far as their w^ages are

concerned—they accepted their wages and signed

clear of the vessel—and it is claimed that that

operated as a discharge of the vessel from liability

under the statute, or for a violation of the statute.

But as I understand the law, the receipt or release

of a sailor is good only to the [148] extent of

the consideration received by him and the purpose

for which it is given, and I think in this instance

it was given to cover the wages as stipulated in the

Shipping Articles and had no reference to their ad-

ditional allowance for a failure to furnish food. So

I do not think either of these defenses are good.

Now, the only remaining question is the amount

which these sailors shall be allowed for a failure of

the master to comply with his contract. The statute

provides that if the allowance is short not to exceed

one-third, the sailor shall be entitled to an addi-

tional allowance of not to exceed 50 cents a day; if
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it is more than one-third, they are entitled to an ad-

ditional allowance of not to exceed one dollar a day

;

if the food is bad in quality they are entitled to an

allowance of one dollar a day. So it would seem that

it was in the discretion of the Court to determine

in a case of this kind the amount to which the sailors

are entitled. So far as all the articles of food

which were exhausted are concerned, inasmuch as

the food was entirely exhausted and no statutory

substitute provided, and no opportunity for the

sailors to exercise an option, in that respect, I think

it is but fair that they should be entitled to be allowed

the maximum amount fixed by statute, which is one

dollar, and such will be the order of the Court. So

far as the bread was of a bad quality for 40 days,

although it was serv^ed and used to some extent,

and some of the sailors say that it was not any

worse than is often served aboard ship, nevertheless

it was unquestionably of bad quality, and I think

an allowance of 50 cents a day would be ample and

sufficient for that purpose. The judgment of the

Court will be that each of these libelants have and

recover of the respondent the sum of $147.00 on ac-

count of the failure to furnish the food required by

the statute. [149]

[Endorsed] : Oral Opinion of Bean, J. Filed

Feb. 13, 1912. Jas. P. Brown, Clerk. By M. T.

Scott, Deputy Clerk. .[150]
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At a stated term of the District Court of the United

States of America in and for the Northern

District of California, First Division, held at

the United States Post Office and Courts Build-

ing in the city of San Francisco, State of Cali-

fornia, on Friday, the 9th day of February, in

the year of our Lord one thousand nine hun-

dred and twelve. Present : The Hon. ROBERT
S. BEAX, District Judge.

No. 15,146.

ERWIN BAUSBACK et als.,

Libelants,

vs.

The American Schooner "W. H. TALBOT," etc.,

JOHN FRANCK,
Intervening Libelant.

Final Decree.

This cause having been brought on regularly for

hearing upon the pleadings and proof, and the

advocates of the respective parties having been

heard, and the Court having deliberated upon and

considered all and singular the premises herein, the

Court now finds that there is due to each of the

libelants herein, and to the intervening libelant, as

compensation for reduction of food allowance and

as compensation because of the bad quality of food

furnished to each of them, the sum set opposite to

the name of each of said libelants, as follows : to wit

:
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To Erwin Bausback $147.00

'' Deelan Troy 147.00 [151]

" George Kofoed 147.00
'

' diaries Anderson 147.00

" Charles Matson 147.00

" Rueben Swensson 147.00

'' John Franck 147.00

And the Court further finds that each of said sums

of money due to each of said libelants as aforesaid

is a lien on the said American Schooner "W. H.

Talbot"; now therefore,

—

It is Ordered, Adjudged and Decreed, that each

of said libelants recover as compensation for reduc-

tion of food allowance and as compensation because

of the bad quality of food furnished to each of them

the sum set opposite to the name of each of said

libelants as follows, to wit

:

To Erwin Bausback $147.00

" Deelan Troy 147.00

'' Ceorge Kofoed 147.00

'^ Charles Anderson 147.00

" Charles Matson 147.00

" Rueben Swensson 147.00'

" John Franck 147.00

Together with interest on each of said sums from

the date of the filing of the libel herein.

It is further Ordered, Adjudged and Decreed,

that each of said libelants recover their costs herein

to be taxed.

It is further Ordered, Adjudged and Decreed, that

said schooner, her tackle, apparel and other furni-

ture be condemned for the whole amount decreed
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herein in favor of all of [152] said libelants.

And it is further Ordered, Adjudged and Decreed,

that, unless this Decree be satisfied or an Appeal be

taken therefrom within the time limited by law and

the rules of this Court, the stipulators for value

and for costs on behalf of said schooner "W. H.

Talbot," do cause the engagement in their stipula-

tions and in the stipulations of each thereof to be

performed or show cause within four (4) days after

the expiration of the time to appeal, or if that be not

a day of jurisdiction, then of the first succeeding

day of jurisdiction, why execution should not issue

against them, their goods and chattels, land and

tenements, or other real estate.

February 9, 1912.

R. S. BEAN,
Judge.

[Endorsed] : Final Decree. Filed, Feb. 10, 1912.

Jas. P. Brown, Clerk. By M. T. Scott, Deputy

Clerk. [153]

In the United States District Court, Northern Dis-

trict of California.

IN ADMIRALTY—No. 15,146.

ERWIN BAUSBACK et al.,

Libelants,

vs.

American Schooner "W. H. TALBOT,"
GEORGE E. BILLINGS,

Claimant.
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Notice of Appeal.

To Libelants Above Named, and to F. R. Wall, Esq.,

Their Proctor:

Please take notice: That Greo. E. Billings, claim-

ant of the American schooner ''W. H. Talbot," her

tackle, etc., hereby appeals to the United States

Circuit Court of Appeals for the Ninth Circuit, from

the final decree of the District Court for the North-

ern District of California, entered in said cause on

the 10th day of February, 1912, and from the whole

of said decree.

Dated : February 28, 1912.

CHICKERING & GREGORY,
GEO. H. WHIPPLE,

Proctors for Claimant. [154]

Received a copy of the within Notice of Appeal

this 28th day of February, 1912.

F. R. WALL,
Proctor for Libelants.

[Endorsed] : Notice of Appeal. Filed Feb. 28,

1912. Jas. P. Brown, Clerk. By M. T. Scott,

Deputy Clerk. [155]
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In the United States District Court, Northern Dis-

trict of California.

IN ADMIRALTY—No. 15,146.

ERWIN BAUSBACK et al.,

Libelants,

vs.

American Schooner "W. H. TALBOT,"
GEORGE E. BILLINGS,

Claimant.

Assignment of Errors.

Now comes George E. Billings, claimant in the

above-entitled cause, and assigns the following errors

of the above-entitled court in said cause, to wit

:

1. That said Court erred in finding that the said

libelants did not exercise their option to accept the

fare the master provided.

2. That said Court erred in finding that the said

libelant did not have to demand the schedule of pro-

vision in order to prevent their exercise of the option

to accept the fare the master should provide.

3. That said Court erred in finding that the said

libelants were not barred in recovering additional

wages by the signing of the mutual receipt before the

United States Shipping Commissioner and accepting

their wages. [156]

4. That said court erred in finding that said mu-

tual receipt signed by all the libelants was not a bar

to a libel for failure to furnish such food as is called

for by the Government schedule.

5. That said Court erred in not finding that the
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signing of said mutual receipt by the libelants before

the 'Shipping Commissioner was a bar to any future

libel for wages or additional wages, or for a failure

to supply food in accordance with the Government

schedule.

6. That said Court erred in not finding that said

libelants did exercise their option to accept the fare

the master provided.

7. That said Court erred in not finding that in

order not to exercise the said option the said libelants

should have demanded the Government scale of pro-

visions.

8. That said Court erred in finding that said libel-

ants did not receive any consideration for the mutual

release so far as failure to provide provisions under

the Government scale is concerned.

9. That said Court erred in not finding that said

mutual release so signed before a United States Ship-

ping Commissioner was a bar to all future libels for

wages or additional wages. [157]

10. That said Court erred in computing the

amount of its said judgment in said cause.

Respectfully submitted, •

CHICKERING & GREGORY,
GEO. H. WHIPPLE,

Proctors for Claimant.

Received a copy of the within Assignment of

Errors this 28th day of February, 1912.

F. R. WALL,
Proctor for Libelant.

[Endorsed] : Assignment of Errors. Filed Feb.

28, 1912. Jas. P. Brown, Clerk. By M. T. Scott,

Deputy Clerk. [158]
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In the United States District Court, Northern Dis-

trict of California.

m ADMIRALTY—No. 15,146.

EEWIN BAUSBACK et al.,

Libelants,

vs.

American Schooner ''W. H. TALBOT,"
GEORGE E. BILLINGS,

Claimant.

Stipulation as to Record (Exhibits).

IT IS HEREBY STIPULATED, by and between

Erwin Bausback et al., libelants herein, and George

E. Billings, claimant of the American schooner "W.
H. Talbot," her tackle, etc., that all Exhibits intro-

duced at the hearing of said cause may be filed with

the Apostles on Appeal as origmal Exhibits.

F. R. WALL,
Proctor for Libelants.

CHICKERING & GREGORY,
GEO. H. WHIPPLE,

Proctors for Claimant.

So ordered.

JOHN J. DE HAVEN,
Judge.

Dated: February 29th, 1912. [159]

Received a copy of the within Stipulation as to

record this 28th day of February, 1912.

F. R. WALL,
Proctor for Libelants.

[Endorsed] : Stipulation as to Record. Filed

Feb. 29, 1912. Jas. P. Brown, Clerk. By M. T.

Scott, Deputy Clerk. [160]
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Certificate of Clerk U. S. District Court to Apostles.

United States of America,

Northern District of California,—ss.

I, Jas. P. Brown, Clerk of the District Court of the

United States for the Northern District of Cali-

fornia, hereby certify that the foregoing and here-

unto annexed one hundred and sixty pages, numbered

from 1 to 160, inclusive, with the accompanying ex-

hibits, five (5) in number, contain a full, true and

correct Transcript of the record in the said District

Court, made up pursuant to and in accordance with

Rule 4 of Admiralty of the United States Circuit

Court of Appeals, for the Ninth Circuit, and the In-

structions of Messrs. Chickering and Gregory and

Greorge H. Whipple, Esq., Proctors for Appellants,

in the cause entitled "Erwin Bausback et als.. Libel-

ants, vs. The American Schooner 'W. H. Talbot,' etc.

Respondent," and numbered 15,146.

I further certify that the costs of preparing and

certifying to the foregoing Apostles on Appeal is the

sum of Eighty-nine Dollars (89.00), and that the

same has been paid to me by Proctors for Claimants

and Appellants herein.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court

this 5th day of April, A. D. 1912.

[Seal] JAS. P. BROWN,
Clerk U. S. District Court, Northern Dist. of Cali-

fornia. [161]



Erwin Baushack et al. 181

[Endorsed]: No. 2123. United States Circuit

Court of Appeals for the Ninth Circuit. George E.

Billings, Claimant of the American Schooner "W.
H. Talbot," Her Tackle, Apparel and Furniture,

Appellant, vs. Erwin Bausback, Declan Troy, George

Kefoed, Charles Anderson, Charles Matson, Rueben

Swennson and John Franck, Appellees. Apostles on

Appeal. Upon Appeal from the United States Dis-

trict Court for the Northern District of California,

First Division.

Filed April 5, 1912.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Meredith Sawyer,

Deputy Clerk.
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In the United States Circuit Court of Appeals for the

Ninth Circuit.

No. 15,146.

ERWIN BAUSBACK et al.,

Libelants,

vs.

The American Schooner "W. H. TALBOT," etc..

Respondent.

Order Extending Time in Which to File Record on

Appeal.

Good cause being shown therefor, it is hereby

ordered that the claimant and appellant herein have

imtil April 6th, 1912, within which to file their Tran-

script of Appeal from the decree of the District

Court of the United States for the Northern District

of California, in the United States Circuit Court of

Appeals for the Ninth Circuit.

Dated : March 28th, 1912.

E. S. FARRINGTON.

[Endorsed] : No. 2123. In the United States Cir-

cuit Court of Appeals for the Ninth Circuit. Erwin

Bausback et al. vs. The American Schooner "W. H.

Talbot," etc. Order Extending Time Within Which

to File Transcript of Appeal. Filed Mar. 29, 1912.

F. D. Monckton, Clerk. Refiled Apr. 5, 1912. F.

D. Monckton, Clerk.



Erwin Baushack et al. 183

[Libelant's Exhibit No. 1.]

chicken faiin hens 6 geese 2 pig 1 dogs 2 cats 3

Bocking Gloves 1 set and plenty of sport

Newcastle—^Aus

Sailed Jan 18/1911 from Newcastle Aus bound

for Frsc. Cal. Wen 18/1911 At 10.30 Am. Thur

19/1911 sighted the Lahaina Am 4. M. bque 994

tons on our Port hand At 5.30 Am Sat 21/1911 our

fljdng jib carried away also our inner jib & forsel

mizzen topsail all went in rags At. 6 P. m. all

hands bend a new forsel it took us 4 hou to bend it

we were working in the dark & then w^e got inner jib

ready for bending At 12. A. M. when the Starb

watch came on deck they bend inner jib and we also

rove off a new halliards all our running gear was

rotten. Mon 23/1911 set up lee riggen fore & aft

also bended a new flying jib Tus 24/1911 rattled

down fore & aft. fore topsail sheet carried away

also topmast shroud, rove off a new one again 27/

1911 rove off a new spanker halliards also thi^oat

halliards caught a good supply of rain water for

washing, calm. Sat 28/1911 took the spanker Lift

down took the old services off put on new services

also put new lynard on the topmast riggin Mon
30/1911 rattling down rigin & working around decks

Tus 31/1911 scraping masts head wind Feb 7/1911

At 5.30 Am sighted the Lahaina on our Port bow
took No 1 hatch off & we sorted the murphys out

that is picked the bad ones from the good ones.

Squally weather, caught plenty of rain water for

drinking, we sounded ships tanks we were going

short of water so we filled up with rain water. Thur
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2/1911 on our Starb quarter sighted the Lahaina so

she put about went on the starb tack & when she got

astern of us she put about again on the Port tack so

she came up on our Port hand she was well to

winard of us. At 4 P m 3 water spouts on our Port

hand, scraped on top the house Bafflings winds.

Derelict floting by Frid 3/1911 scraped topmast &
oiled it. at the same time no wind sighted a shark

Troy jumped overboard after some curios & the cap-

tain sung out from the poop shark O. Sat 4/ killed 2

of our pets for Sund dinner for the sailors geese.

calm still scraping Sund 5/1911 3.55 Am our jib

boom carried away the first thing we done was to

cut sail adrift that is from the hanks when we done

that we cleared every thing from the hooks & got it

on board we were steering N. E. we were also go-

ing about 7% knots on the Port tack the Captain

spliced main brace he send a bottle of beer foreth

for each watch because one of the sailors Presented

him with goose, for sund dinner the carpenter is

working at the boom getting it ready for splicing

together again Mon 6/1911 getting every thing

ready for sending jibboom out again sighted Island

on the Starb hand At 12 Am. strong winds &
squally made the topsails fast course E. N. E At

7.30 P m took the spanker in cyclone gale struck

the ship Mon night At 7.30 P m. glass commenced

falling, after we took the spanker in the old man
spliced main brace At 9 P m inner jib & fore top-

stacil carried away & mainsail carried away com-

menced to blow strong about midnight lowering all

sails we were working all night up to our waste in
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water we had it pretty rougti w^e hove her to. we

were under bare poles, spliced the main brace again

we finished At 10 Am Tus 7/1911 repearing All

gear. 11.30 Am our fore gaff carried way also

the sail 2 hours sleep out 24 there was a shark

foiling us. we rove off shifts, hailliards. down

hawls also sail, stayed Wen 8/1911 under bare

poles no one at the wheel riged sea anchor out

pouring oil over the wather bow^ so as to break the

seas pumping her out. getting another gaff ready

for the forsel we had to put wire lashing on the

gaff so as to make the blocks fast to them it was

cargo boom there was quite a little w^ork atched to it.

w^e had to get reef points and make the sail fast to

the boom, we unbended inner Jib we have only 2

sails on her that is fore top ms & mizzen all the rest

of our sails are carried away we cannot repair them

untill the weather moderate we are sw^imming around

the decks trying to get things together all hands re-

pearing sails Thurs 9/1911. All hands went to get

the sea anchor on board, after we got it on board,

we hoisted the forsel. & then we went aft in the sail

locker and brought the mainsail on the poop to re-

jDcair it some hands went to unbend the mainsail. &
bended inner Jib At 12 Am spliced main brace

again. All hands went to dinner. 12.30 came on

deck again hoisted the inner Jib & mainsail

the Captain Daughters took the wheel while

sailors were hoisting sails all hands went below

at 3.30 Pm at 7. Pm. took the gaff topsails in

Frid 10/1911 lowered the forsel down to re-

peair it. All hands repearing sails, lowered the
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mainsail to repeair it. 1. Pm. rigged out tlie

Jiboom working up 5.30. Pm. all hands went to

supper, mate took the wheel, pumped her out all

hands took II/2 hour on the look out apice the. first

mate & 2 mate Carpenter the arranged the whee be-

tween them the sailors were working all day Sat

11/1911 finished rigging boom out it took 17 hours

hours to get it place bended outer Jib one man had

a salt water boil above his ankle he took the wheel

for 12 hours standing on one foot, we had fine

weather in morning we had a little rain we also took

mainsail down to repeair it there 2 men on it it took

1/2 hour to hoist it again we finished at 5.30 Pm
spliced main brace again we pumped her out after

supper Simd 12/1911 lowered the mainsail down

to repeair it also the spanker squally & rain 11.30

hoisted up again mainsail to spanker called watch

for to hoist them again hoiste gaff topsails. At

1.30. Pm Mon 13/1911 head wind carried away

Jib. unbended it. took it in on deck to repeair it

clewed up topsails made them fast at 4. Pm. our

mainsail carried away lowered down to repeair it

hoisted it At 6.30 Pm. Pimiped her out 27 in water

in her hoisted spanker at. 8. Pm. 15 min to hoist it

set the topsails 8.30. Pm. Tus 14/1911 rain lowered

topsails down Bafflings wind got a nice steady

wind at 11.30 A M set top sails again bended Jib at

3.30 P M called all hands to make the spanker fast,

made the gaff top sail fast blowing, the glass going

down pumped her out Wen 15/1911 set the spanker

& outer Jib & gaff top sails making wire pendants

for Jib sheets pumped her out 18 in water in her
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Thurs 16/1911 squally weather standing by topsails

bailliards bended flying Jib also Jib. lowered main-

sail down to Repeair it. hoisted again sighted

Island on Port hand 20 in water in her pumped her

out Thur 16/1911 crossed meridian setting up guys

of Jiboom & reparing topsail pumped her out. one

man log for throwing iron, bar on the deck there

were setting guys & she shipped a sea & he got the

spray over him in a timper he threw bar on deck

putting hole in it Frid 17/1911 putting hoops on

the mast pumped her out scaring things around the

decks Sat 18/1911 head wind putting hoops on the

mast & setting up lee riggin & lowered top sail down
for to repeair it hoisted it again pumped her out

Sund 19/1911 head wind at 1.30 P. M. clewed up

the top sails put her about on the starbtack set top

sails again lowered mainsail down to repeair it at

3.30. Pn. lowered the spanker down no wind sails

flapping to much at. 8.20 P m. forsel seam ripped

right up it took 4 hours to repeair it hoisted again

at. 12.30 P. m. also the mainsail port watch lost P. y^

Mon 20/1911 putting sezings on the lynards & put-

ting ratlines on at 6 P. m. pumped her out 18 in

wate in her Tus 21/1911 putting ratlings on &
sezings on the lynards rove off a new lift for the

forsel 6 P. m. pumped her out Wen 22/1911 scrap-

ing mizzen & spanker mast. 5.30 A. M. washed her

down 10 Am put her about on Port tack caught a

shark at 6 P. m wet her down fore and aft pumpede

her out. Thur 23/1911 at 2.30 Am clewed up the

topsails change of wingd put her about on the starb

tack, rain €onntunued through morning caught a
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good supply of rain water put her about on the Port

tack scraping wooden bright work. 6 P m pumped
her out.

Frid 24/1911 scraping wooden bright work at 4

P m. all hands carried the mainsail foreth to main

hatch ready for bending 6 P m pumped her out Sat

25/1911 squally making 7 knot send mizzen topsail

down on deck to rep it. Sun 26/1911 washed her

down Mon 27/1911 lowered the forsel down to Re-

peair it also spanker at 12 Am lowered mainsail

unbende it & bended another At 8 Am squall came

up from aft i^'only lasted few minutues but it rained

a lot calm making no head way at 5 P m all hands

wen to supper 5.30 came on deck again hoisted 3

sails we got finished at 6.30 P. M. spliced main

brace our top sails are made fast pumped her out

Tus 28/1911 at 1 Am rain continued through out

morning our fore boom tackle carried away rove off

a nother one 6.30 Am our Jib hailliards carried

aw^ay also the sail rove off new halliards unbended

the sail to repeair it all the after leech gone baffling

winds send main topsail on deck to Repeair it scrap-

ping wooden bright work at 3 P. m. bended the

Jib at 6. P m pumped her out Wen 1/1911 put-

ting on rattlings repearing sail spanker lift carried

very near having a series accident but only one

man got hurt he was unco for half hour and then

we have tacking him foreth and laid him in his

bunk, we rove off a new lift again Thur 2/1911

Bafflings winds lowered the forsel down to repeair it

at 6 Am made the gaff topsails fast at 5 Am over

hall sheves of the blocks rattling down rigin set the
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gaff topsails at 4 P. m. 8 P. m. pumped her out

Frd 3/1911 Past line 7.32 Am over hailed sheves

blocks putting sezings & repearing sail 6 P. m.

pumped her out Satur 4/1911 rattling down & re-

pearing sail at. 3.30 P. m. send main topsail up to

bend, when we had it bended and going to hoist it

carried away again on the after leech send it on

deck again to repeair it at 4 P. m. lowered the Jib

down to Repeair it also mizzen topsail at 6 P. m.

pumped her out Sim 5/1911 repearing sail Mon
6/1911 repearing sail send main topsail up to bend

it at 3 P. m. hoisted at 4 P m 2.15 P m. mizzen top-

sail hailliards carried away respliced it again put-

ting sezings on 6 P m pumped her out Tus 7/1911

scrubed her down fore & aft taring down at 4.30

P m main topsail hailliards came on deck by run

frame in block broke replaced by putting another

in in it place, lat 6 P. m. pumped her out Wen
8/1911 scraping on the house at 8 Am blacking

down loft at 12 Am scraping again 1.30 P. M.

clew^ed up the fore topsail to repeair it seme gone

3.30 P. M. hoisted it again fight took place over it

the mate & one of the men fought on deck the mate

came out on top at 6 P m pumped her out Thur

9/1911 scraping at 10 Am clewed up the fore top-

sail to repeair it. it carried away at the tack at

11.25 Am we had a little rain but it did not last

long at 3 P. m. hoisted fore topsail 6 P. m. pumped
her out Frid 10/1911 took the spanker lift on deck

cut service off the mate pricked with his knife him

and captain reckened it was all right untill one of

seaman said you cant see what is wrong with it you
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got to kink the wire and twisted so it was done by

the seaman it was all gone inside the last one carried

away one man laid up for a week in his bunk at

2 P. m. got prayers books got down on our nees &
rubed them along the deck at 6 P. m. pumped her

out Sat 11/1911 Bible again at 7.30 A. M. lowered

the Jib to repeair it at 10 Am hoisted again 12.30

P. m. lowered the spanker down to repeair it at 4

P. m. hoisted at 5 P. m. scrubbed down fore and

aft 6 P. m. pumped her out Sun 12/1911 squally

& rain fore topsail sheet carried away made it fast

4.45. P m. 13/1911 Bible again set fore topsail 9.30

Am 1. P. m. put her on the Port tack, wind lulled

rain continued throuhout at 6 P. m. caught shark

pumped her out 6.15. P. m put her on starboard

tack Tus 14/1911 2. Am. lowered spanker to re-

peair it also on bibles at. 10 Am wind recommenced.

At 11 Am hoisted spanker at 3 P. m. put her on

Port tack wind increasing at 6. pm. pumped her

out at 7 P. m. made topsails fast. Wend 15/1911

on our knees with the Bible & scrubbing paint work

pumped her out at 6 P. m. 16 Thur 1911 at 6.15.

Am. lowered the spanker to Repeair at 8 Am
lowered the Jib made it fast sand & cavising paint

work heavy sea running at 5.30 P. M. pumped her

out 30 inches Prid 17/1911 still scrubbing paint

work, heavy head sea running holy stoning the

poop, at 6 P. m. pumped her out at. 18/1911 Sat

2.30 Am hoisted inner Jib 4. Am hoisted the

spanker the wind lulled Jib topsail gaff topsails at

15.6. Am. on the knees Praying 7.30 fixed peek

purches Block, pin was comming out discovered it
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time. at. 6.15 P m. clewed 3 topsails up at 6 P. m.

pumped her out At 10.30. P. m. set 3 topsails

Sun 19/1911 fore boom tackle strap broke put an-

other block in its place 12 Am. at 11.10 Am caught

a shark cut him up. at 1.15 P. M. mizzen lift

carried away put a long splice in it again 6 P m
pumped her out. dead calm. 11.30. P m the Gib

bous moon came up on the Horizon, at 11.45. P. m.

rain squall at 10 P m the wind dwindled to a fresh,

the moon is an arrant thief & her pale fire she

snatches from the sun. Mon 20. 1911 holy stoning

on the poop at 6 Am. at. 7 Am sighted Bird Isiland

on Starbord hand at 6 P m pumped her out Tues

21/1911 at. 7 Am. clewed up mizzen topsail to re-

peair it made it fast on. the Bible again, at. 12. Am.
Rain squall continued through the day & night at. 6.

P. m. made Jib topsail fast also 2 topsail fast,

outer Jib carried away made it fast, pumped her

out. at. 12. Am put her about on the starbord tack.

Wend 22/1911 at 5.25. Am the spanker splip right in

2. lowered dowTi unbended it, to Repeair it. un-

bended Jib topsail bended it for the outer Jib. 8

Am. at 11. Am hoisted 3 topsails at 1 30. Pm. Re-

pearing sail 6 P m pumped her out at 2 Am Rain &
squally lasted 12 hours. Wen 22/1911 D. Troy it

was my wheel from. 4 6 Am. steering by the wind I

look over head & the 1 spanker was carried away &
then it w^as not lowered until it split right in 2. &
then the low^ered it 5.25 Am. when I got relived for

coffe the man told be to look at the spanker, fresh

breeze from N. E. Thurs 23/1911 at 4.40 Am mizzen
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[Following paragraph appears written on reverse

side of page of original Log:]

The arc measured in Peru was in mean Latitude

1°. 31. S. & the one in Lapland in about 66° N.

The length of the degree in Peru was found to be

362.790. feet while the length of the degree in Lap-

land was 365.744 feet the length of one degree of

latitude in Lapland is 2.954. feet more than the

length of one degree near the equator why is this?

If the earth were a perfect sphere the length of one

degree would be the same in all latitudes ; & the very

fact that the degrees are longer as we approach the

poles proves that the earth is flattened at the poles,

& hence is an oblate spheroid. ''Of the two, less

dangerous is the offence, to tire our patience, than

mislead our sense'*

topmast carried away made topsail fast Eepairing

sail & holy stoning. 1.50 P m the anuell murder of

the pig at 4.15. main topsail tack carried away rove

off a nother one. 6. P m pumped her out at 9.30

P m main topsail sheet carried away chain broke

made the sail fast. Frid 24/1911 5 Am 30 rove off

a new sheet for topsail holy stoneing & repearing

sail at 3.20. P m getting spanker ready for bend-

ing at 6 P m hoisted the spanker pumped her out

Sat 25/1911 wen a loft racked off peek Purches fall

unhooked the block took the sheve out put a new one

in. Rain and squall}^ washed her down hol}^ stoning,

finished at 1 30 P m scrubed the poop over at. 6.

P m pumped her out. at 10.30. Pm. squally & rain
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Sund 26/1911. Fogy & misty, oiled the poop,

pumped her out. at. 6. P m Mond 27/1911 Repeard

main topsail at. 6. Am. scrubing paint work at 9.40.

clewed up main top sail, cringle carried away also

the sail hoisted at 12.15. P m. at. 6. P. m pumped

her out 28/1911 at 5 Am clewed up the main topsail

sail all gone 5. 55. Am. unbended main topsail send

on deck to Repair it also unbended mizzen topsail,

over hawled peek puches the hailards w^as chaved

at the block so we cut it & respliced again. 2.15

P m clewed up fore topsail as we were clewing up

it carried away in rags unbended it send it on Deck.

Pm. 3.30 lowered the mainsail down we went aloft

to look over the peek & throat Purches we dis-

covered the peek halliards was gone only. 2 strands

holding it so we respliced about. 20. fathom to the

old one. at 4.55. P m hoisted mainsail again. 5.30

lowered the spanker dow^n made it fast, hevey sea

ininning was taking heavy seas on board pimaped her

out Wen 29/1911 went aloft set up spring stag &

Repearing sails heavy swell on. at 12.3.0 hoisted

spanker at 1.30. P m bended fore topsail 4. P m
lowered the spanker down to Repeair it. We cannt

Carrie spanker top sail on her because under the

crosstrees the mast is rotten you could shuve your

hand through it pumped her out 6 P m. Thur

30/1911 6. Am. pumped her out, chipping rust & re-

pearing sail 8.30 Am bended Jib topsail made it

fast 1.30 P m send main topsail aloft to bend it

made it fast 6. P m. pumped her out. Frid 31/1911

Repearing sails, doing little jobs around decks at

4. P m put us scraping in waterway shipping seas
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abord we were trying to get the grass off the Deck.

April lst/1911 scrubed Deck down fore & aft. 8

am. hoisted Jib topsail scrubing paint work. 2 P
m. making sinnet misty wether. 6 Pm pumped her

out the wind lulled 2/1911 4 am lowered the

spanker do\\Ti. misty lowered the peeks rove off a

new peek purches tacke fori the forsel Rove off a new
mizzen boom tackle & repearing sail 11 Aim went

aloft lose the fore & main topsail we were hauling

out the sheet fore topsail the sail split right across

in mact all our sails are rotten 1.25. P m forsel

carried away lowered down to Repeair it. rove off

a new main boom tackl also lift. Mon 3/1911 Re-

pearing sail, the wind dwindled to fresh 9 Am all

hands went & hoisted forsel & spanker we had the

spanker very near up & we had to lower it again it

carried away when we were hoisting, it Jamed in

the shackle lowered main topsail made it fast 2.15.

P m 3.30. made Jib topail fast 4 P m. made Jib

fast 6 P m pumped her out. wind increasing from

the North. Tues 4/1911 standing by bad weather.

6 pumped her out. Wend 5 1911 5.30 am put

her about on the Starb tack working around deck

6 Pm pumped her out heavy sea running Thur

6/1911. 8 am unbended fore topsail send on Deck

to Repair it. at 10 Am. hoisted outer Jib & Re-

pearing sails, chipping rust at 6 pm pumped her out

Frid 7/1911 at 4 am. hoisted the spanker 5.15

hoisted Jib topsail. 7.55. Am. Jib topsail carried

away imbended it send in on Deck to Repear it.

at 10 am lowered the spanker down made it fast.

1.30 P m. peek haillards cleat & pin rail carried
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away of forsel. Repealing sail heavy swell on 6

pm pumped her out Siat 8./1911 at 12 am hoisted

spanker & ms^ topsail, a^ St#0 am feift ^ f^ttftU

from alt took fe^e tep sail- forcth to bond itr hoisted

atr 1-0 am about midnight wind increasing, we get

fai^ wind fei= the fet timo. Rlr Days ettt at 12.30

feir painting ^ water tanks en- Book ake windless

squally & Rain. # Pm pumped he? otttr 8ttft 9/1911

at #7^ Amr gi^e her ee Pert taek clewed topsails

ftpr set them again atr tSt am heaw sea em at 12.30

Pm? the wind lulled 1-A^ clewed tip topsails at ^&Ot

lowered the spanker down, atr 815. amt the wind

recommenced at 8.30. Pm pttt her en the Starb taek

Meft 10/1911 1^ am hoisted spanker again l-i^amr

Rain atr 8 am getting anchors chains ready for

getting anchors oyer the side. % Pm pumped her etttr

clewed up topsails atr 6.10. gi^e her en Pert taek

Tucs 11/1911 at ^ Am sighted mainland hew we
pttt m the forenoon greasing masts, painting, after

noon painting 4 Pmr pat Pert & Starb anchors over

side,

main topsail at 2 50 am Rain squall took fore top-

sail foreth to bend it. hoisted at 10 am about mid-

night wind increasing we got fair wind for the first

time 81 Days out at 12.30 P m painting 2 water

tanks on Deck also windless squally & Rain 6 P m
pumped her out Sund 9/1911 at 5.30. Am giveed

her on Port tack clewed topsails, up set them again

at. 8 am. heavy sea on at 12.30. P m the wind lulled

7.45. P m clewed up topails. at 7.55 P m lowered

the spanker down at 8.15. the wind recommenced
at 8.30 P m put her on the Starbtack Mon 10/1911
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12 am hoisted spanker again at 8 am getting anchors

chains ready for getting anchors over the side 6

P m pumped her out. clewed up topsails at 6.40.

gived her on Port tack Tues 11/1911 at 3 am
sighted main land how we put the Day in greasing

masts, painting put the anchors over side. 7.40

P m clewed up topsails made them fast at. 8 P m
lowered the spanker down 8.5. took the poilot on

board, at 10.30. P m. let Port anchor go made all

sails fast finished at 11. P m. 84 Days out

Stores tbfti wont short

Tiies ^larc'h 44 spuds Pease Lard sa4l Eftd March

4- 4W4 Beans. Moftd Mftfefe 7/1011 Butter.

Thurs.

Tues February 14

3871. Utah Place. St. Louis. Mons Edward Teeney

Anthony. Matre. American Federation of Catholic

SoeicttcB Societies.

Charlie H. Carter

Schr W. H. Talbot

Declaim. Troi

tJ. S. A. Tacoma.

Hearts of oak are our ships jolly tars are our men.

We always are ready steady boys steady we-11 fight

and we-U conquer again and again. Thine island
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loves thee well tliow famous man the greatest sailor

sind our world began.

70

44 25 hours.

[Endorsed]: No. 15,146. Erwin Bausback vs.

The Amr. Schooner "W. H. Talbot." Libelant's

Exhibit No. 1. Filed Apl. 19, 1911. Jas. P. Brown,

United States Commissioner for the Northern Dis-

trict of California, San Francisco.

Case No. 2123. U. 8. Circuit Court of Appeals

for the Ninth Circuit. Libelant's Exhibit No. 1.

Received Apr. 5, 1912.

[Claimant's Exhibit **A."]
X

Stores that went short. Tues March 14 spudsXX X
pease Lard salt Frid March 24. beans Mon March

X X

27/ butter Thurs March 30 sugar Rice Satur
X X

April 1st. tea Wen April 5 green pease Molasses
X

string beans onions

[Endorsed]: Claimant's Exhibit "A." Bauis-

back et al. vs. ''W. H. Talbot," etc. No. 15,146.

Jas. P. Brown, United States Commissioner North 'n

Dist. of California.

Case No. 2123. U. S. Circuit Court of Appeals

for the Ninth Circuit. Claimant's Exhibit *'A."

Received Apr. 5, 1912. F. D. Monckton, Clerk.



198 George E. Billings vs.

Certificate of Clerk U. S. District Court as to

Exhibits.

United States of America,

Northern District of California,—ss.

I, Jas. P. Bro\ATi, Clerk of the District Court of

the United States for the Northern District of Cali-

fornia, hereby certify that the annexed document

—

Respondent's Exhibit No. 1 (Shipping Articles),

filed at the hearing before the District Court, to-

gether ^Yiih four (4) Exhibits transmitted separ-

ately, to wit, Libelants' Exhibit No. (book). Plain-

tiff—KJnudjsen'—Exhibit 1, (can of flour) ; Claimant's

Exhibit ''A" (piece of paper in book, above men-

tioned), and Claimant's Exhibit "B" (package of

biscuits), introduced before United States Commis-

sioner, Jas. P. Brown, at the time of taking the depo-

sitions of Gus Carlson, Oscar Carter et al., are the

original Exhibits now of record in this office in the

cause entitled "Erwin Bausback et al., Libelants,

vs. The Aimerican Schooner 'W. H. Talbot," etc.,

Respondent," and numbered 15,146.

The same are transmitted to the Circuit Court of

Appeals for the Ninth Circuit, as per stipulation

and Order ''Stipulation as to Record^—Exhibits,"

embodied in the Transcript of Appeal prepared in

the above cause, as and part of said Transcript.

IN WITNESS WHEREOF, I have hereunto set

my hand and the seal of said District Court this 5th

day of April, A. D. 1912.

[Seal] JAS. P. BROWN,
Clerk.



'.% °.&' t
S s

J3 SS 2

l.^

^ - .2 * H V- c

= ss ^ &i

=•1^ =

55 ^ =

•^"» "£ 2 E g S



Oeorge E. Billings vs.

San FrMiciseo, Oal., February 6th, 1912.

I hereby certify that this is a true aud correct copy

of the face of the Shipping Articles of the Sch. "W.
H. Talbot" of September 12th, 1910.

JOS. F. CURTIN,
Chief Deputy U. S. Shipping Commissioner.

[Endorsed] : 15146. Bausback vs. Am. Sch. "W.
H. Talbot." Respondent's Ex. #1. Filed Febry.

5/12. Jas. P. Brown, Cierk. By Pi-ancis Krull,

Deputy Clerk.

Case No. 2123. U. S. Circuit Court of Appeals for

the Ninth Circuit. Respondent's Exhibit 1. Re-

ceived Apr. 5, 1912. F. D. Monekton, Clerk.
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No. 2123

IN THE

United States Circuit Court of Appeals

For the Nintb Circuit.

GEORGE E. BILLINGS, claimant of the

American schooner "W. H. Talbot", her

tackle, apparel and furniture,

Appellant,
(

vs.

ERWIN BAUSBACK et al.,

Appellees.

BRIEF FOR APPELLANT.

This is an appeal from the decision of the District

Court and involves two questions:

1. A question with regard to food supplied sea-

men in conformity with the shipping articles, as the

agreement therein at present exists, under the Re-

vised Statutes of the United States.

2. A question with regard to the effect of releases

signed by seamen before a shipping commissioner,

so far as the same appertains to a libel for addi-

tional wages, under Section 4568 of the Revised

Statutes of the United States.



Owing to the fact that Section 4612 of the Revised

Statutes of the United States was changed by Act

of Congress on December 21, 1898, and that since

that time only one decision of the Federal Courts

has appeared in reference to these matters, it is

necessary in order to fully set forth our views for

the Court to have before it some historical survey of

the legislation of Congress in regard to the matters

referred to.

On June 7, 1872 (17 Stat. L. 262 et seq.), Con-

gress enacted legislation in regard to seamen and

provided for the appointment of shipping commis-

sioners whose general duties are set forth in Section

4508 of the Eevised Statutes of the United States.

These statutes have been amended from time to

time, but they were first passed on the date above

mentioned. The idea of joassing the said statutes

W'as to protect seamen in their dealings with the

masters and ow^ners of vessels, and the shipping

commissioner also had charge of all settlements be-

tween masters and owners of vessels and the sea-

men. Prior to this enactment all settlements be-

tween masters and seamen were private settlements

and, as stated in the case of

Petterson v. Empire Trans. Company, 111

Fed. 931:

"The chief reason wdiy the admiralty law has
always looked wdth distrust and suspicion upon
an ordinary release or receipt given at the time
of or before the pa^yment of seamen's wages is

that the men and master stand upon such an



unequal footing, that the former may be easily

overreached, and to obviate that wrong was
manifestly one of the objects of legislation of

Congress requiring such settlement to be made
before a shipping commissioner."

It therefore appears that the Courts prior to the

law requiring the appointment of shipping commis-

sioners by Circuit Courts, closely scrutinized all

private settlements made between the master and

the seamen for the purpose of ascertaining whether

the seamen had been overreached in making the

settlement and any of his rights had been surren-

dered without his knowledge.

Congress at the time it passed the act providing

for shipping commissioners also passed other laws

in reference to the discharge, protection and relief

of seamen, and also with reference to the schedule

of provisions which should be provided for them on

certain designated voyages. We desire to refer the

Court to certain sections of the Revised Statutes

which are pertinent to the present case, to wit:

Sections 4552, 4554, 4568 and 4612.

Section 4612 was enacted on the 7th of June,

1872, as part of the legislation passed in reference

to seamen at that time. The section as it originally

stood appears on page 894 of the second edition

(1878), of the Revised Statutes of the United States,

and under the section as it originally stood the cases

cited by opposing counsel in the Court below, of

Petterson v. Cunningham, 11 Fed. 212, and Bronx



V. The Ivy, 62 Fed. 601, were decided. These cases

hold that unless the food furnished to seamen is in

exact accord with the schedule set forth in Section

4612, a cause of action arises for additional wages,

and that no deviation from the said schedule was

allowable under the law. These are the cases also

upon which opposing counsel wholly relies for his

statement that the mere failure of the master to

furnish the government scale, as provided in Sec-

tion 4612 is actionable; and said contention would

be correct if the law had not been changed. Under

the law as it then stood, and as interpreted by-

Judge Morrow in the Petterson case, it evidently

made no difference what food was supplied by the

master to the seamen outside of the govermnent

schedule, and if any article mentioned in said sched-

ule w^as omitted, a cause of action arose.

There is no reason why appellee herein should

dissent from the decision of Judge Morrow in said

case, imder the law as it then stood, and was ap-

plied to the facts shown to exist.

The latest of the Federal cases above referred to,

that of Petterson v. Cunningham, was decided in

the year 1896. On December 21, 1898, Congress

amended said Section 4612, said amendment appear-

ing in Volume 30, United States Statutes at Large,

page 762. In that revision of the section the govern-

ment schedule was changed to some extent, but the

pertinent part of the section to which we desire to



call the Court's attention in which the statute was

amended is as follows:

"The seamen shall have the option of accept-

ing the fare the master may provide, but the

right at any time to demand the foregoing scale

of provisions.

"The foregoing scale of provisions shall be

inserted in every article of agreement, and shall

not be reduced by any contract, except as above,

and a copy of the same shall be posted in a con-

spicuous place in the galley and in the fore-

castle of each vessel."

Further on it is provided:

"And it is also agreed that if any member of

the crew considers himself to be aggrieved by
any breach of the agreement, or otherwise, he
shall represent the same to the master or officer

in charge of the ship in a qijiet and orderly

manner, who shall thereupon take such steps as

the case may require."

Counsel for appellee argued in the lower Court,

that it w^as intended by this amendment that a copy

of the contract varying the government scale as

agreed upon by the master and seamen should be

posted in the galley and in the forecastle.

It is difficult to see how this construction of the

statute can be maintained, because in that event a

contract w^ould have to be made and posted, which

the section of the Revised Statutes states shall not

be made, and a contract that cannot be made is of

course not required to be posted. The section states

that the scale of provisions set forth in the section

shall not be reduced by any contract, except as



above. The only exception above is that the seamen

shall have an option of accepting the fare the

master may provide, but the right at any time to

demand the foregoing scale of provisions. We sub-

mit that what is meant is that a cop}^ of the articles

of agreement containing the scale of provisions shall

be posted in the galley and in the forecastle, which

means a copy of the shipping articles which contain

the agreement between the sailors and the master,

and also contain the statement that the seamen shall

have the option of accepting the fare that the mas-

ter may provide, but the right at any time to de-

mand the schedule. An exercise of the option is

the only way in which the government scale can be

varied as between the master and the men, and so

long as the seamen accept the fare which the master

provides, without demanding the government scale,

there is an executed agreement as between the

master and the seamen that is competent, within the

law, to vary the government scale. The sailors

are amply protected for the reason that at any time

they can demand the schedule if they are not sat-

isfied with the provisions provided, and if the said

schedule is not furnished them they would have a

cause of action.

The fact that during a long voyage of eighty-five

days from Newcastle to San Francisco, the master

of the "W. H. Talbot" provided food for the sailors,

without any demand from the said sailors for the

govermnent schedule, or any complaint of such mag-



nitude as would, justly considered, amount to such

demand, and the further fact that the said sailors

after arriving at San Francisco, the port of desti-

nation, went before the shipping commissioner and

signed clear of the ship without making any com-

plaint as to the food received, although the shipping

commissioner is empowered by the statute to adjust

complaints of this character, is very persuasive evi-

dence to show that the provisions provided during

the voyage were satisfactory and that the suit re-

sulting after the sailors had signed clear of the ship

was an afterthought. The further fact that the

sailors knew that at any time they could demand

the government schedule, and that they have all tes-

tified that they never did demand the schedule, is

further evidence to the same effect.

The changes in the statute hereinabove pointed

out show^ that the cases relied upon by counsel for

the libelants, hereinabove referred to, are not in

point on the statute as it stands at the present time.

The statute patently aims to allow the captain to

furnish such provisions as he shall deem proper on

the voyage, with the right in the sailors at any time

to demand the schedule in case they do not desire to

remain on the scale of provisions provided by the

master.

Since Section 4612 of the Revised Statutes has

been amended there has been but one case decided

in the Federal Courts on this question, the case of

the ''Mary C. Hale", 132 Fed. 800, in which it ap-
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pears that the sailors demanded, the government

schedule after they had been at sea five days; that

the government schedule was not provided, and a

recovery was had by the sailors. This is the only

case decided since 1898, so far as we have been able

to ascertain by an investigation of the authorities.

The Court will further notice that the shipping

articles signed by the seamen provide that if they

have any complaint to make, they shall make it to

the captain, so that he shall take steps to correct

that of which complaint is made.

The record in this case shows that no complaint

was ever made to the captain, except as now re-

ferred to.

In the testimou}' of the captain (Apostles, pp.

150-151) the following appears:

"Q. Did you have any complaints about the
bread from the sailors'?

A. Not especially complaints. They would
say it was not as good as the other ; I knew that
myself.

Q. Did they make those remarks in the way
of complaint?
A. No, sir.

Q. Did you have any complaints from any
of the sailors at any time on this voyage con-
cerning any of the food that was served?
A. No, sir.

Q. Did you have any conversations with
them at all with regard to the food?
A. One day two of them came aft about
Q. Who were they?
A. Gus Carlson and Charlie Matson. They

came aft and said they did not have any sugar



for dinner. I said, 'Did you ask for if?' They
said, 'Yes, we ask now.' They did not send a
can aft in the morning as usual. I said, 'That
is 3'our own fault. You can have sugar for

supper as usual', I said. They said well, they
did not care about the scale of provisions; a?

long as they were getting full and plenty they
did not care about going by any scale.

Q. That is all they said, was it?

A. Yes, sir.

Q. Did you, at any time, have a demand
from any of the men on board of the ship to be

put on the government scale?

A. No, sir."

This is the testimony of the captain of the ship

and it shows that the seamen stated to him that

the}^ did not desire to be put upon the government

scale.

The testimony of the sailors themselves as to the

complaints made are of a flimsy character and are

not convincing that the complaints were actually

brought to the notice of the captain, in view of his

own testimony upon the subject.

In the deposition of Troy (Apostles, p. 54) the

following appears

:

"Q. Did you ever demand from the captain
that you be fed according to the government
schedule ?

A. I am supposed to get what the schedule
calls for that is hung on the forecastle.

Q. I asked you whether you ever complained
to the captain that you were not getting food
according to the schedule?

A. Getting food according to the schedule?
Q. Yes?
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A. I think when a man goes aft three or
four times, and things come in the forecastle

that are a bit short, and he goes to the captain
and tells him he has not enough to eat, it is

quite sufficient.

Q. Did you go aft and tell the captain you
were not getting enough to eat?

A. I have been aft to him three or four
times.

Q. On what dates did you go aft, and tell

the captain you were not getting enough to eat?
A. I cannot tell you that. Mister.

Q. Did you not make a memorandum of

that?

A. No, I did not. Mister. Excuse me a mo-
ment, I know he gave me his own dish off of

the officers' table aft, and sent it forward.

Q. You did not make any memorandum of

the time you went and spoke to the captain, and
told him you were not getting enough to eat?

A. No, sir.

Q. What did you say to him when you went
there ?

A. I asked him if he would not give us a

little more to eat."

Further on, on pages 59 and 60, the following ap-

pears :

"Q. I understand that you never went to

the captain and told him that you demanded the
government schedule of food. Is that right?
A. Well, we were aft to him; in fact, the

other watch was aft to him
Q. I am speaking of you personally. Did

you ever go to him and demand the regular
government schedule of food?

A. There was no necessity when we first

went off. I see everything was right. We did
not know what stores he had aboard."
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On the question being re-read the witness an-

swered :

"A. No, sir, I did not go aft, and demand it.

The articles were on the forecastle. I am sup-

posed to get w^hat they called for.

Q. You never did that personally?

A. I did not. What good would it do me to

go aft, when I have got the schedule on the

forecastle *? '

'

We desire to call the Court's attention to the fact

that Troy, whose testimony we have just quoted, was

the seaman who kept a written statement with re-

gard to the food, and it w^ould seem that if on

several occasions he complained to the captain, he

would also have kept a record of the dates on which

his complaints were made, if the said complaints

amounted to anything more than those set forth in

the testimony of the captain. He is evidently rely-

ing upon the complaint made to the captain when

he says: "in fact, the other watch was aft to him".

The captain's testimony states what was said by the

other watch.

In the testimony of Franck (Apostles, p. 74) the

following appears:

"Q. Did you demand the govermnent sched-
ule from the captain?
A. No, sir, I did not demand the govern-

ment scale. I would not have done anything
but they all wanted me to go forw^ard. I had
to come here with my other mates. I seen them
come aft. The captain offered the w^hole crew
of the ship, both in the cabin and forward, a
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two-pound tin of meat. That was supposed to

be for fifteen, for tlie whole crew.

Q. I asked you whether you ever went to

the captain personally, and asked him to feed
you according to the government schedule. Did
you ever do it? Answer yes or no.

A. No, sir, I did not go and ask him; I did

not ask him for the government schedule.
'

'

The testimony of Kofoed (Apostles, p. 88) is as

follows

:

"Q. Did you ever personally tell or inform
the captain that you wanted to be fed according
to the government schedule ? Did you ever have
a talk with the captain and ask him to feed you
according to the govermnent schedule?

A. No^ sir, hut some of the creiv icent aft

to him about it.

Q. Did you ever do it personally yourself ?

A. No, sir.

Q. Who did?
A. Charles Anderson and Gus—I don't

know his name—two Swedes."

From this testimony it appears that the only com-

plaint that was made was made by Charlie Ander-

son and Gus . These persons are evidently

Charlie Matson and Gus Carlson, the persons re-

ferred to by the captain in his testimony.

On page 97 of the Apostles the following appears

in the deposition of Matson:

"Q. Did you ever have any talk with the

captain about the provisions?
A. Yes, sir, I did. One day I was aft and

told him ahont the sugar; that we could not get

enough of it.

Q. When was that?
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A. That was about two weeks before we
started to run short of it.

Q. About two weeks before you started to

run short of sugar?
A. Yes, sir.

Q. What did he say?
A. He said, 'I will give you some'.

Q. And he did, didn't he?
A. We got just the same.

Q. Did he give you the sugar?
A. He gave us not enough of it.

Q. Did you ever ask him to put you on the
government schedule of provisions?
A. No, sir ; we told him that if we cannot get

full and plenty then we w^anted it weighed. '

'

In the testimony of Reuben Swensson (Apostles,

p. 103) the following appears:

"Q. I meant to say on the voyage up here,

did vou ever complain to the captain about the

food"?

A. No, sir, I did not.

Q. Who did? Did you personally?

A. No, sir.

Q. You did not have any conversation with
the captain at all about it?

A. No, sir.

Q. You did not yourself?
A. No, sir, I did not, but my friends went

aft."

The friends here referred to are evidently the

same persons referred to in the testimony of the

captain.

In the testimony of James Simpson, the cook,

called for the claimant (Apostles, pp. 131 to 142),

it appears that the men in the forecastle were served
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the same food as was served iu the cabin and

that there were a good many articles of food fur-

nished the seamen which were not called for by the

government schedule. The same appears in the

testimony of the captain, Andrew Knudsen.

The above testimony shows that the testimony of

the captain hereinabove quoted is probably entirely

correct and that all the libelants ultimately relied

upon the complaint made to the captain by Charlie

Matson and Gus Carlson, to the effect shown in the

testimony of Captain Knudsen. Gus Carlson him-

self, the seaman who went to the captain concerning

the sugar, has testified for claimant concerning the

food provided.

We therefore submit that the testimony shows

that the complaint was made to the captain in ac-

cordance with his testimony, and further that no

demand was ever made by the seamen to the captain

to feed them according to the government schedule,

but that, on the contrary, the statement was made

that they did not desire to go on the government

schedule. Therefore, unless complaints were made

to the captain in such a way and of such a char-

acter that he must have understood that the libel-

ants desired to go upon the goverimient schedule, or

that a specific demand was made by the libelants to

the captain to be put upon the government schedule,

the right of the sailors to be fed according to the

government schedule was varied by an exercise of

the option, as set forth in the Revised Statutes, and
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this exercise of the option became an executed con-

tract from day to day.

We submit that it would be very unfair to create

a lien against a vessel, arising out of allegations that

the seamen were not fed according to the schedule,

when the statute gives an option to the sailors to

accept the fare which the master provides, or else

to demand the government scale, and when it ap-

pears that no demand for the government scale was

ever made, and that the complaints which were

brought to the knowledge of the captain were not

sufficient to show that the men did desire the gov-

ernment scale, and that, as stated in the testimxony

of the captain, the sailors then:iselves did not desire

to go ui3on the schedule, if the food they received

was "full and plenty".

The statement made in the testimony of the cap-

tain shows that the sailors fully recognized their

right to demand the government scale, but did not

desire to exercise such right.

It was argued by the appellee in the Court below,

that the sailors did 'not have an option as long as

the captain did not have on board the full amount of

food specified in the schedule; but this seems to be

no reason why the sailors should not have demanded

the government scale, as in that case^ it tvoiild have

been possible for the captain to protect himself by

stopping at some port ivhere the articles contained

in the schedule could be obtained. On a voyage from

Newcastle to San Francisco there are many ports



16

into which the captain could go to obtain the articles

called for by the scale, if it was necessary to do so.

We submit that it is extremely unfair and unjust

to have a lien created against a ship through the

filing of a libel against her on the ground that the

food supplied was not in accordance with the scale,

when the seamen had every opportunity to make

known their alleged discontent concerning the food

to the captain, and the right to demand of him the

government schedule : in that case the captain would

have known just where he stood and could have pro-

tected himself b}" stopping at some port en route to

obtain the scale demanded. If the men can state

specifically to the captain that they do not desire to

go on the scale of provisions, and then succeed in a

libel against the ship on the ground that the gov-

ernment scale of provisions was not provided them,

then the captain may be lulled into security and

subsequently have his ship libeled, although if he

had knowledge of the discontent thus kept secret he

would have many opportunities to protect his prop-

erty.

The Court below stated that if the scale was not

on board there was no option for the seamen to

exercise. We submit that the captain is entitled to

be informed if the men desire to demand the sched-

ule so that he may protect himself, and is not to be

put in the position of having his ship libeled if the

men do not choose to make their demand loiown.

If such a procedure were allowable, a ship could
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be libeled if the men were supplied with fresh meat

during the whole voyage, on the ground that they

were not provided with salt pork. The men are

amply protected and it is only just that the master

should be protected also.

It is certain that the men knew their rights in the

matter and would have demanded the schedule if

the food was of the character they wish to make the

Court believe it was when they testify in an action

from which they hope to obtain a money advantage.

A¥ith regard to the release signed b}^ the libelants

before the shipping commissioner in this city on the

13th of April, 1911, we call the Court's attention to

the form of receipt as it appears in the Apostles,

page 27. The Court will notice that in effect the

release is that in consideration of settlements made

before the shipping commissioner each of the libel-

ants release the master and owners of the "W. H.

Talbot" from all claims for wages in respect to said

voyage and that the master in consideration of the

said release releases each of the seamen from all

claims against them. This, therefore, is a mutual

release. The libel filed in this case is one for addi-

tional wages and is made so under Section 4568,

Revised Statutes, where it is stated that the sums

as stated in that section are to be paid to the seamen

in addition to and to be recoverable as wages.

The cases hold that in the absence of fraud, deceit

or coercion, that these releases are conclusive and

are so intended to be made by the statute.

Sec. 4552, Revised Stat, of the U. S.
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Appellee argued in the Court below that the re-

lease was good only to the extent of the considera-

tion received by the sailor and cited some six or

seven cases from the Federal Cases, all of which

were decided long before June 7, 1872, at which time

a sailor in a settlement with the owners was by

legislation protected by the shipping commissioner

in such a way that thereafter the sailor and the

owner of the vessel were supposed to stand on equal

ground in making their settlements.

Petterson v. Empire Transportation Com-
pany, 111 Fed. 931.

We have shown in the former part of our argu-

ment that the government schedule of provisions to

be furnished the sailors having been varied by an

executed contract, there is therefore, taking appel-

lee on his own grounds, no remaining cause of action

to be discharged by the release and it would strictly

apply only to actual wages of the seamen for serv-

ices; but assuming, for the sake of the argument,

that additional wages were due the libelants, then

we claim that this cause of action has been waived

by the release because:

1. The release is a mutual release.

2. Because since the appointment of shipping

commissioners before whom all settlements must be

made a seaman is boimd by his release and settle-

ment, even though the full consideration may not

have been paid; this for the reason that there is no

fear of the owners overreaching the seamen before a
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shipping commissioner and therefore if the settle-

ment is made \Yithout duress, deceit or fraud, it is

conclusive.

In reference to the mutual release it will be seen

that the sailors receive as a consideration not only

the money which the captain has reported to the

ship23ing commissioner to be due them, but also a

release by the captain from all claims which he may
have against the sailors. Unless this release is full

and complete as to both parties the master has re-

ceived no consideration for his release of clauns

against the sailors. There is no question but that a

release of the master and o^\Tiers of the vessel from

all claims for wages would bar a libel against the

vessel itself.

In support of the second statement made above,

we call the Court's attention to the following cases:

In the case of The Pennsylvania, 98 Fed. 744, it

appears that the action was brought by certain mem-
bers of the crew of the steamship Pennsylvania

against her owners to recover wages as seamen from

May 1, 1899, to July 30, 1899. A suiomary of the

facts is given in the following excerpt from the

decision of the Court (by Judge De Haven) :

"The claim is made in behalf of the libelants

that they were entitled to their discharge at the
expiration of the six months for which they
shipped (that is. upon ]\Iay 1, 1899) ; that Gen.
Otis had no authority to extend their term of
service ; that their detention in Manila under the
circmnstances above stated was wrongful; that
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the master of the Pennsylvania participated in

such wrong; and that, under the settled rule

relating to the rights of seamen under shipping
articles such as were signed by them, they are

entitled now to recover from the owner of the

Pennsylvania wages up to the time of their

return to San Francisco. / do not deem it

necessary to express wwy opinion as to what
ivould have been the rights of libelants if they

had not signed the release above referred to.

This release was not executed by them under
circumstances of fraud or coercioyi. On the con-

trary, the libelants accepted the money ten-

dered them and signed the release freely and
voluntarily, wdth full knowledge of its contents.

The effect of a release signed and attested as

this was, in the manner reciuired by Section

4552 of the Revised Statutes, is thus declared

by that section:

" 'Such release, so signed and attested, shall

operate as a mutual discharge and settlement of

all demands for wages between the parties

thereto, on account of wages, in respect of the

past voyage or engagement'. This provision of

the statute was under consideration in the case

of Rosenberg v. Doe, 146 Mass. 191, 15 N. E.

510, and in speaking of it the Court there said:

'We are of the opinion that the statute means
to make the release conclusive, if it is executed

and attested as required, without fraud or coer-

cion.' The fact that the libelants were in great

need of the money paid to them is not sufficient

to show that such release was signed by them
under legal duress or coercion."

The above case is one in point as to the consid-

eration. It apjjears that the sailors did not receive

full pay for the time of their services and the Court

stated in reference to this matter as follows

:
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"I do not deem it necessary to express any
opinion as to what would have been the rights

of libelants if they had not signed the release

above referred to. This release was not ex-

ecuted by them under circumstances of fraud

or coercion."

It seems very probable that if the seamen had re-

fused to accept the money offered to them and re-

fused to sign the release that they would have re-

covered more money in a libel in rem or in per-

sonam. It seems only fair that after the seamen

have signed a mutual release of the character here-

in set forth that there should not thereafter by any

secret lien in rem against the ship on account of

wages or additional wages.

The case of The Belvedere, 100 Fed. 498, was a

case brought by seamen to recover damages for

breach of contract. The breach alleged was that the

voyage was protracted against the consent of libel-

ants beyond the term named in the shipping arti-

cles. In this case releases were sigTied and it was

held by Judge De Haven with regard to said release

as follows:

''In addition to the facts above stated, it was
also shown by the evidence that after the com-
mencement of the action, and before the trial,

some of the libelants, in consideration of the

payment of a small sum in each case, and the

cancellation of their indebtedness to the vessel

for advances and merchandise, settled with the

claimants, and executed a release of all their

claims against the Belvedere and her owners on
account of the matters set forth in the libel.



22

The settlement in each case was made without

the knowledge or consent of the proctor for the

libelants, but there is nothing in the evidence

to warrant a finding that the settlements were
obtained by fraud or duress upon the part of

the claimants, nor can the libelants be heard to

allege that the consideration given to them
was grossly disproportionate in amount to the

claims which they released; that is to say, they

cannot, for the purpose of defeating such settle-

ments, be permitted now to allege that the

ship's accounts against them were of no value,

and that the release by the claimants of the

amount due on these accounts was not a suffi-

cient consideration to uphold such settlements.

It must therefore be held that those of the libel-

ants w^ho executed such releases are not entitled

to recover in this action."

In the case of The Charles D. Lane, 106 Fed. 764,

the libelant seamen were paid for the time of actual

service, and at the time of receiving pajTiient signed

an agreement before a shipping commissioner re-

leasing the vessel and her master and owners from

all liability on account of their contract. It was

claimed in the libel that each of the seamen was

entitled to be paid one full month's wages, as pro-

vided by Section 4527, Rev. St. U. S. In the de-

cision of Judge Hanford disallowing the claims the

following appears:

"At the time of receiving their money each
of the libelants protested that he was entitled to

and should be paid one full month's wages, as

IDrovided in cases of wrongful discharge by sec-

tion 4527, Rev. St. U. S. Nevertheless, each of

them, with full knowledge of the nature and
purpose of the transaction, received the money
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tendered, and signed the release, and there is

no pretense that any fraud or deceit was prac-

ticed, or that the men were acting under duress.

"

Further on the Court states:

"There seems to be a popular idea that a sea-

man cannot be bound by any contract, in writ-

ing or otherwise, with reference to his personal
services as a mariner or in settlement for

wages. While the courts regard seamen as

wards of the admiralty, and protect them from
unfair treatment, notwithstanding their own
improvidence in signing away their rights, still

seamen are recognized as men, and agreements
which they make deliberately, intelligently, and
voluntarily are to be enforced in their favor,

and they are to be bound thereby, the same as

other competent parties to lawful contracts.

Evidence of a verbal protest or assertion of a

claim inconsistent with the terms of their writ-

ten agreement made before or contemporane-
ously with the act of signing it cannot be ad-

mitted. To annul the release because the men
protested would, in effect, make oral evidence

of mere dissatisfaction superior to a written

contract. These men were on land, and under
the protection of their government. They were
put to their election to accexDt the money ten-

dered and sign the release, or proceed in the

usual way to secure an adjudication of their

demands, and, having made their election to

accept the tender and sign the release, they

cannot now in good faith litigate for additioncd

tvages. The Pennsvlvania (D. C), 98 Fed.

lU.
"Upon both of the grounds upon which the

case is defended I hold that the libelants have
no meritorious cause of action, and therefore

direct that a decree be entered dismissing the

case, with costs."
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The case of Petterson et ah v. Empire Transp. Co.,

Ill Fed. 931, decided by the U. S. Circuit Court of

Appeals for the Niuth Circuit, comes up on the gen-

eral state of facts referred to in the case of The

Pennsylvania, supra. The Court, by Judge Ross,

after setting forth sections of the Eev. Stat, of the

U. S. numbered 4549, 4552 and 4554, state as fol-

lows:

"Counsel for the appellants say in their

brief: 'We have the authority not only of a
court of admiralty, which, within its admiralty
jurisdiction, acts on the principles of equity,

but also the authority of a common-law court
that a mutual release as provided for by section

4552 is not conclusive.'

"In the absence of any fraud or coercion, we
should be much surprised to find any such de-

cision, in view of the second subdivision of sec-

tion 4552 of the Revised Statutes, in terms de-

claring that:

" 'Such release, so signed and attested, shall

operate as a mutual discharge and settlement of

all demands for wages between the parties

thereto, on account of wages, in respect of the

past voyage or engagement.'

"By the statutory provisions referred to, con-

gress has provided two methods by which a

settlement may be made between the master
and the seaman of any merchant vessel engaged
in a voyage from a port in the United States
to any foreign j^ort, or, being of the burden of

75 tons or upward, from a port on the Atlantic

to a port on the Pacific Ocean, or vice versa;
that is to say: The master and the seamen are

authorized to assent to a settlement and sign a
mutual release in the presence of a shipping
commissioner, or they may agree in writing to
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submit to such commissiouer any question in

dispute hetiveen them for Ms atvard. And, to

enforce the provisions in respect to the dis-

charge of such seamen before a shipping com-
missioner, congress further expressly declared
in the fourth subdivision of section 4552 that:

" 'In cases in which discharge and settlement
before a shipping commissioner are required
(by section 4549, supra), no jDayment, receipt,

settlement, or discharge otherwise made shall

operate as evidence of the release or satisfac-

tion of any claim."

The Court then goes on and states in taking up

the authorities cited by the appellants as follows:

''The case of The Eclipse (D. C), 53 Fed.

273, involved a pa}anent of wages to seamen,
not before a shipping connnissioner, but by the

managing owner of the vessel personally. Noth-
ing purporting to be a release under section

4552 of the Revised Statutes was signed either

by the men or by the managing owner. The
men merely receipted in full for their wages.

That case, therefore, not only came within the

provision of the fourth subdivision of section

4554 of the Revised Statutes, declaring that no
such receipt shall operate as e^ddence of the re-

lease or satisfaction of any claim, but also with-

in the general rule of the admiralty courts re-

ferred to in the opinion in the case of The
Eclipse. The case of Rosenherg v. Doc, 146

Mass. 191, 15 N. E. 510, is directly in point, but

it is against the position of the appellants. In
that case the court had under consideration the

provisions of section 4552 of the Revised Stat-

utes, and of it said:

" 'We are of opinion that the statute means
to make the release conclusive, if it is executed

and attested as required, without fraud or coer-

cion.'
"
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The Court then adds further on in the opinion:

"No good reason is perceived why a proposi-
tion of settlement may not be left with the com-
missioner by the party making it, to be accept-

ed or rejected by the other party when he ap-
pears before that officer. The chief reason why
the admiralty law has always looked with dis-

trust and suspicion upon an ordinary release or
receipt given at the time of or before the pay-
ment of seamen's wages is that the men and
master stand upon such an unequal footing that

the former may be easily overreached, and to

obviate that wrong was manifestly one of the

objects of the legislation of congress requiring
such settlement to be made before a shipping

Then, after stating that it is not necessary that

the men and the master shall sign at the same time,

it is stated

:

" 'The proviso,' said the court in Rosenberg
V. Doe, supra, 'that "both the master and sea-

men assent to such settlement,
'

' is only attached
to the requirement that the parties shall sign.

If they do sign, the effect of their signatures

must be determined by the orcUnary rules of
law/ "

The Court then add in the next paragraph:

"In the assent of the appellants to the settle-

ment, or in the execution by them of the release

in question, was there any fraud or coercion'^"

It is then stated that no actual fraud is pretend-

ed, but it is claimed that the pecuniary necessities

of the appellants was a sort of constructive fraud
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in getting them to sign. And the Court holds as

follows

:

"We agree with the court below that the ex-

ecution of the release is conclusive against the

appellants, and for that reason it is unneces-
sary to consider the other questions argued by
counsel."

In the case of The George B. Ferguson, 140 Fed.

955, it was held by the District Court of the Dis-

trict of Maine as follows;

"I must come to the conclusion, therefore,

that whether the libelants were improperly dis-

charged or not, they have made a settlement by
which they must be bound. In this view of the

case, I must order the libel to be dismissed."

The case of Rosenberg v. Doe, 146 Mass. 193; 15

N. E. 510, was an action by a seaman against the

master of a vessel to recover a balance of wages

alleged to be due. Plaintiif testified at the trial

that he did not know the contents of the receipt

when he signed it and did so thinking that it was

a mere receipt for the money actually received. He
also testified to circumstances which are relied on

as showing fraud on the part of the commissioner.

The Court say, referring to Section 4552, Rev. St.

:

''Coming, now, to the ruling, it authorized
the jury to find for the plaintifi if they found
that he did not know the contents of the re-

lease, although they should be of opinion that

there was no direct or indirect misrepresenta-
tion to him of its contents, or other fraud, or
any declaration by him of what he understood
its contents to be, or any request by him to have
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it read in a language whieli he understood (if

he could not read English), or any pressure
brought to bear upon him to make him sign
without having it read. This would not be the

law in the case of a release under seal." (Citing
cases.) "We think that it is not the true con-
struction of the statute. We are of opinion
that the statute means to make the release con-

clusive if it is executed and attested as re-

quired, without fraud or coercion. See Lamb
V. Briard, Abb. Adm. 367. Reading the act in

the way most favorable to the plaintiff, the

proviso that 'both the master and seaman assent

to such settlement' is only attached to the re-

quirement that the parties shall sign. If they
do sign, the effect of their signatures must be
determined by the ordinary rules of law. Sig-
nature, under such circumstances as we have
supposed, conclusivel}" imports assent to the

instrument, and the instrument expresses con-

sent to the settlement. It is contrary to first

principles to allow a person tvhose overt acts

hoAje expressed assent to deny their effect, on
the ground of an undisclosed state of mind, for
ivhich no one else was responsible. O'Donnell
V. Clinton, 145 Mass. 461, 14 N. E. Rep. 747.

The common law makes no exception to these

principles in favor of seamen, nor do we see

any evidence that the statute meant to make

We therefore submit:

1. That the master of the vessel has a right,

under Section 4612 of the Revised Statutes as it has

stood since December 21, 1898, to provide the sea-

men with such food as he thinks proper, and that the

seamen have a right, under the option set forth in

said section, to accept the said food ; that up to that
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point there is uo liability attached to any person

involved.

2. That the only way provided by the statute

whereby the government schedule may be varied is

by the exercise of an option by the seamen them-

selves to accept the food which the master provides

;

that if this option is exercised it amounts to an ex-

ecuted contract, varying by consent the government

schedule.

3. That the seamen have at any time the right

to demand the govermnent schedule; that in order

to protect the shipowner and the captain such a

demand should be made in some unequivocal manner

before liability attaches to the ship.

4. That in this case the seamen knew their rights

in this matter, and, according to the testimony of

the captain, stated that they did not desire to go

upon the scale, provided the food given them was

full and plenty.

5. That the release is conclusive, under the au-

thorities cited, in the absence of fraud, coercion or

deceit.

Respectfully submitted,

Chickering & Gregory,

Geo. H. Whipple,

Proctors for Appellant.
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This is an appeal in admiralty from an allowance

for reduction of provisions, under Sec. 4568, U. S.

R. S.

Appellants argue the appeal without any state-

ment of the case and without any regard to many

of the material facts. For example, they do not

question findings made by the Court below that the

flour from which the bread was made was mouldy

—

had been wet and was mouldy and lumpy and un-

suitable for palatable bread (Ap. 170) ; that the lat-

ter forty days of the voyage the bread was poor,

very poor; as some of the witnesses say, it was like

deep sea lead, and there are other terms that would



indicate that it was rather of a character not to be

very palatable (Ap. 169). Nor it is questioned that

certain articles which appellants say were served out

as substitutes for others that gave out were served

out before as well as after the articles for which they

were substituted ran out. Nor is it controverted that

all of the articles alleged to have been served out as

substitutes (except the canned corn and the canned

tomatoes) ran out before the end of the voyage. It

is also admitted that tea and rice, which are "sched-

ule" articles, ran out before the end of the voyage.

No claim was made by appellees for shortage of these

articles, because the coffee that was served out was

regarded as a substitute for tea, and the oats were

regarded as a substitute for rice. Neither can it be

controverted that the pies, pancakes and duff that

were served out were made from the bad flour, and

that the defects of the flour were reproduced in its

cooked products. It is equally a fact that the pud-

ding made from the sago or tapioca was weevily and

unfit to use.

In fact, appellants' answer is itself a revelation of

the way food kept running out on a voyage that was

just about an average one. For example, the answer

says (Ap. 20-24) •

That lard was used in cooking the food until the

same gave out; during the voyage libelants received

two ounces of butter per day, and that the butter

gave out about ten days before the voyage was fin-



ished (Ap. 19, 20) ; that the pease gave out about

four or five days before arrival, and that afterwards

libellants were served with canned pease and canned

string beans, both of which gave out before arrival;

that molasses gave out before arrival (Ap. 21) ; that

libelants were served with onions three times a day

as long as they lasted, that after onions gave out

libelants were served with canned pease and canned

string beans, both of which gave out about three

days before arrival (Ap. 21 and 22).

It is also to be noted that there are no substitutes

provided by law for pease, beans, sugar, molasses,

lard or butter.

While the seamen have the option of accepting the

fare provided by the master, still the law does not con-

template that the master may omit from the fare pro-

posed by him those articles for which no substitutes

are provided. In other words, the crew must, in any

event, be furnished with the articles for which no sub-

stitutes are provided.

It is further to be noted that sour bread can not

be a substitute for biscuit. The schedule provides

that both biscuit and bread must be issued daily.

We also call the attention of the Court to the fact

that the captain says the biscuit were only intended

to be used in case of an emergency. Now the law

contemplates that, in addition to the regular ration

of flour, one pound of flour may be substituted for

biscuit or bread. If there had been good flour on
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not the flour that was on board. When the vessel

arrived, there were only 45 pounds of biscuit left;

that, at the schedule rate of one-half a pound a day,

or 7 pounds for 14 persons, would have lasted only

63/7 days. And as biscuit were served only 14 days

during the voyage, clearly there were only biscuit

enough on the vessel at the beginning of the voyage

to last 203/7 days; and of these the captain says he

knew they were weevily before leaving Newcastle.

That the Court may have the substance of the

testimony as to quality in a convenient form, we sub-

mit below a synopsis of each witness' testimony upon

that point as follows:

TROY: Fifty days after voyage began began to

serve out biscuit; flour bad mostly all the time; in

lumps and mouldy; had to put it in the grinding

machine and grind it. Bread made from it sour; had

pudding like a deep sea lead; had pancakes—like

sinkers, too; rice-pudding had weevils.

FRANCK (who messed aft) : Before we came

in, we were short of all sorts of things; bad flour

fifty days; no biscuit until a fortnight before coming

in, and it was full of weevils; flour in very bad con-

dition, hard and lumpy, had to grind it in a mortar;

captain himself would not eat bread made from it;

complained to captain; pudding of vermicelli and



sago, and captain knows that I sat there and picked

the weevils out to get that little bit of grub in me; pie

was made of the bad flour, and pudding out of

weevily sago and vermicelli; the pancakes also of

the same flour. Cook baked bread every day, but it

was not used; they dumped it over; the biscuits were

full of small weevils.

KOFOED: Had biscuits only last fortnight, but

they were full of maggots and insects, they were not

fit to eat; the flour was full of big lumps; and bread

was sour; bread was in that condition about fifty

days; the pancakes, the pudding and the bread were

just like deep sea lead, the flour was full of big lumps.

MATSON: Bread made of flour was spoiled and

full of lumps; it was sour and it made the bread sour.

CARLSON (a witness for claimant) : About half

the voyage it (the bread) was very good, the latter

part of it it was not so good as it was at first, but it

was good to eat.

NYBERG (a witness for claimant) : It (the

bread) was extra good right up to the last three

weeks I guess; then it was not quite as good; not

extra good; we could eat it.

"Q. Would you call it good bread?

"MR. WALL—Please do not lead the witness.

"A. No, not good."



The biscuits were good. There were a few weevils

in some of them, but not all. In many just small

weevils, they would drop out if you broke them open.

A couple of times there were weevils in the pudding

and we spoke of it.

SIMPSON (the cook, a witness for claimant) :

Did not serve out biscuit until toward the end of the

voyage, the biscuits had a few weevils in them; a

good deal of the flour you had to knock it down

to get the lumps out of it; had to grind it up; and

the bread made from the flour in the last part of

the voyage was sort of sour. If I was good and hun-

gry I would have eaten of that bread; but unless I

was good and hungry it would not have been appe-

tizing in the condition it was.

CARTER (cabin boy) : Forty-five pounds of

biscuit left after the vessel arrived. I have heard of

a few complaints about the food.

KNUDSEN (captain and part owner) : The bread

would not be as nourishing as the good bread was,

but it was nourishable enough so that no one suffered.

They (the sailors) would say it was not as good as

the other; I knew that myself. The biscuits were

kept in tin cans soldered up. They were kept for an

emergency. There were a few weevils when we left

Newcastle. The flour that was offered in evidence

was taken from the only sack left on board. I sifted

the flour before I brought it up here. I knew that



if the flour was lumpy when you sifted it you could

break it up so as to force it through the sifter.

Nor is there any question as to time when the

different articles of food ran out. So we think it

plain that the appellants themselves make out a very

strong case for affirmation on the undisputed facts.

In fact, it is patent from the record that the food

was bad and that there was a shortage; yet appellants

discuss the facts not at all.

Nor are appellants in any better position, so far

as the law is concerned, upon either of the questions

raised by them. We think what is said in the opinion

of the court below (Ap. 170, 171 and 172) is a

full answer to all that appellants advance.

There Was No Option.

We wish to say that appellants' whole argument

upon the question with regard to the agreement be-

tween the ship and the crew, as the law exists today,

under Section 4568 and 4612, is based upon ap-

pellants' refusal to face the plain meaning of the

word "option", as used in the statute. The Century

Dictionary thus defines the word:

"Option: i. Choice; wish; preference; elec-

tion.

"2. The power or liberty of choosing; the

right or power of choice; the opportunity of

electing or selecting an alternative or one of

several lines of conduct; the power of deciding
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on a course of action: as, that is not left in my
option; it is at your option to take it or leave it."

So, applying the law to this case, we have the ap-

pellants arguing that—while these seamen were on a

voyage on a sailing ship from Newcastle to San

Francisco, where they necessarily had to be at times

thousands of miles from any port; and where, if

the master decided to put into some port, after a

demand upon him for the "schedule" or "scale", his

vessel might have been weeks in getting there—we

have, we say, the appellants arguing that in such a case

the seamen must first demand a schedule, although the

articles demanded are not on board, and both the mas-

ter and the seamen know perfectly well they are not on

board. Still appellants argue that in such a case

the seamen would have the power, the liberty of

choosing, deciding or electing whether or not they

would accept the fare the master provided. The

argument is absurd on the face of it. As the court

below said, "The seamen had had no opportunity to

exercise an option." Why should the law ask the

seamen to do a vain thing, and demand the schedule

of the master when the vessel is at sea and the

schedule articles are not on board and when the

position of the vessel makes it impossible to get the

scheduled articles forthwith, and perhaps not for

weeks?

Appellants say that if the scale had been demanded,

there are many ports into which the captain could



have gone to obtain the articles called for by the scale.

The record does not show any such thing; on the

contrary, a map of Oceanica shows that a vessel

on a voyage from Newcastle to San Francisco would

have to be thousands of miles from land during the

latter part of the voyage, and might so be at almost

any stage thereof. Nor is there any telling when

a sailing ship, trying to take advantage of the trade

winds in making such a voyage, could reach a port,

if she should decide to run for it. The old law per-

mitted the master to run for port to supply de-

ficiencies. It is significant that this provision was

deliberately omitted from the new law, as we shall

show later.

If, before leaving Newcastle, the master had con-

sulted with the crew as to whether they would be

governed by the government scale or by some ar-

rangement then proposed by him, then the crew would

have had a chance of exercising an option.

The whole substance of appellants' argument has

not in the slightest taken this case out of the decisions

made in the case of Petersen vs. Cunningham, 77

Fed., 212, et seq., and Bronx vs. The Ivy, 62 Fed.,

601. On the contrary, this case remains within Judge

Morrow's decision in the former of those mentioned.

The change in the law does not affect in the

slightest what was there said; for the reason that

the only difference made by the change is to give

the master and the crew an opportunity to agree
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upon an arrangement different from that provided

by the schedule, when dealing on an equal footing

and at a time when the crew can exercise an effective

option as to whether they will abide by the scale or

consent to the arrangement proposed by the master.

In this case, all the option the seamen had as to

the food offered was "to take it or leave it:" if they

left it, they starved.

The objects of the legislation contained in sections

4568 and 4612 are Protection and Relief. Judge

Holt said in the case of the Mary C. Hale, 132 Fed.,

800, "It is important that this law should be strictly

enforced." And it is said in a case from the District

of Columbia, decided after the law, as it now stands,

went into effect:

"This law is remedial, and was enacted for a

beneficent purpose, and while not to be enforced

with undue severity should, nevertheless, be con-

strued liberally, so as to give its humane purpose

full and practical effect, and cause it to be re-

spected and obeyed by ship owners and masters."

Schooner H. E. Thompson vs. Martin, (1900)

16 App. Cas. (D. C), 222.

In this case there was no demand for the scale until

after the arrival of the vessel at Barbadoes; yet the

crew were allowed the compensation for the first part

of the voyage, during which they did not demand or

get the scale. The Court said (page 228) :
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"The testimony shows that there was a substan-

tial departure from the scale throughout the en-

tire voyage, and that for a considerable portion

of it the reduction in quantity was more than one-

third. There was also evidence showing that to-

ward the conclusion of the voyage some of the

provisions furnished were of bad quality."

This case, taken as a whole, is directly against ap-

pellants' contention.

The object of the law, undoubtedly, is to provide

a specific dietary for merchant seamen, a dietary

which, in the judgments of the congress, best meets

all of the requirements of a seafarer's life and is

best calculated to preserve the health of the crew.

No departure from this dietary should be permitted,

except in those cases where it is clearly shown that the

sailors had a full, fair and free opportunity of ex-

ercising an effective option as to whether or not they

would accept the food proposed as a substitute, after

well knowing what was proposed and after a chance

to consider fully the same.

The dietary proposed by the congress provides, as

well as it is possible for such a combination to pro-

vide, for as much variety as possible, to preserve the

health of the crew through the varying changes of

latitude incident to a voyage such as the one we are

here considering. Regarding this point, Wm. Johnson

Smith, F. R. C. S., principal medical officer at the

Seaman Hospital at Greenwich, says in the work
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published by him, "Shipmasters' Medical and Surgi-

cal Help and First Aid," at page 2: "The use of

" the same dietary under the most varying condi-

" tions of climate must necessarily be prejudicial to

" health. . . . The sameness of the food, the use

" of salt and preserved meat, the occasional failure

" in the preservation both of meat and vegetables, and

" faulty cooking, are all causes of those disturbances

" of digestion from which so many seamen suffer."

It is, therefore, only natural to conclude that the

congress adopted for the merchant vessels of the

United States, after due deliberation, a scale which

would best make for the preservation of the health of

the crew. This scale should not be lightly changed;

and certainly it should not be changed in favor of a

method of feeding thrust upon the crew at a time

when it would be impossible for them to obtain the

scale if they demanded it.

As the two sections (4568 and 4612) must be

construed together, it is most pertinent that sec.

4568, prior to its amendment into its present form,

contained the provision that if it were shown to the

court that proper and equivalent substitutes for articles

then specified "were supplied in lieu thereof, in any

reasonable time, the court could take such circum-

stances into consideration" (Act of June 7, 1872,

Ch. 322, 17 T. L., 270). This provision was after-

wards deliberately omitted. So it is seen that the old
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law contemplated giving the master a chance in any-

reasonable time of putting into the nearest port

to supply any deficiencies, although to make such

a port, in a sailing ship, might take weeks. The

new law gives the crew the right to elect, at a time

when if they elect the scale they will get it

forthwith, whether or not they will be fed in the

manner proposed by the master. If the crew do

not have a chance to exercise this right of choice or

election when election will amount to something,

then they have no option, and they must take what-

ever fare the master may provide. Further, ap-

pellants' argument is an appeal to the court to say

that the congress intended that a master might de-

liberately run the risk of incurring a penalty, and

then escape the penalty because of the ignorance on the

part of his crew of a formality, which, if complied

with, would not alleviate their hardship.

The releases given were not, nor did they pur-

port to be, releases of claims on account of

allowance for reduction of provisions. They
were releases on account of wages in respect

of the past voyage; nothing more.

It is not pretended by appellants that the crew

were paid anything except the wages due to them

for their services on the voyage. If they had re-

ceived any sum in settlement of their claims on ac-

count of reduction of provisions and that settlement

had been free from fraud or coercion, and they
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make a different case. But we say the releases

given do not touch these claims in any way whatso-

ever, because the claims are not demands '^on account

of wages in respect of the past voyage."

All of the cases cited by appellants deal with re-

leases for wages. And here, too, as in appellants'

first question, appellants' confusion results from a

failure clearly to understand what is meant by

''wages." "Wages," of course, mean "that which is

paid for service rendered; what is paid for labor;

hire" (Cent. Die). Construing sec. 4521, U. S.

R. S., the Court said, in the case of Ryan vs. Hook,

34 Hun. (N. Y.). 191:

"The word wages as used in this statute is

presumed to have been used with its ordinary

meaning of compensation to a hired person for

his services. In works on maritime law, it is de-

fined to be the compensation allowed to seamen

for their services on board a vessel during a

voyage (Abbott on Shipping, 615; 3 Kent's Com.,

185). Thus its popular meaning and its mean-

ing in admiralty law are substantially the same."

All of the cases cited by appellants deal with

the wages of seamen under the specific chapter and

subdivision "Wages." In this connection it is im-

portant to consider the manner in which the law

governing seamen has been arranged by the com-

missioners who revised the statute law of the United
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States. The law providing for that revision (7 Fed.

Sta. Ann., p. 149 et seq.) specifies that the com-

missioners shall arrange the same under titles, chap-

ters, and sections or other suitable divisions and sub-

divisions, with head notes briefly expressive of the

matter contained in such divisions; also, with said

notes, so drawn as to point to the contents of the

text.

The title relating to "Seamen" (6 Fed. St. Ann.,

p. 843, et seq.) is divided into chapters as follows:

I. Shipping Commissioner;

II. Shipment

;

III. Wages and Effects;

IV. Discharges

;

V. Protection and Relief; Etc.

It is under the chapter ^'Wages and Effects'' that

all of the cases cited by appellants fall.

Under the chapter "Protection and Relief" comes

sec. 4568, under which the libels are filed, and it is

to be noted that the head note of that section is

''Allowance for Reduction of Provisions."

Further, this legislation for the Protection and

Relief of the sailor has been on the statute books

in some form, as Protective and Relief legislation,

ever since 1790. None of the text writers treat of

it as wages. Flanders on the Law of Shipping (1853)

treats of it under the heading, "Of the Supplies

Requisite to be put on Board" (p. 70), and he says

(p. 71) that in 1790, as now, the penalty for violating
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the law was estimated in terms of wages, "to be recov-

ered in the same manner as their stipulated wages.

Act U. S. 20th of July, 1790, ch. 56, Sec. 9."

The wording of the law as it stands today, is as

follows (omitting certain parts, to bring out the

point made) :

"Sec. 4568. (Allowance for Reduction of Pro-

visions) . . . the seaman shall receive by way

of compensation for such reduction or bad quality

{not as compensation for his services for the voy-

age) . . . the following sums, to be paid to

him in addition to and to be recoverable as wages."

The reason why this compensation for short al-

lowance is recoverable as wages, and not otherwise,

need only be called to the attention of an admiralty

court. A bond for costs in the sum of $500 is by

the general rule required before a libel can be filed

in the admiralty. To require such a bond of a sailor

would be to slam the door of the admiralty in his

face. So, from time immemorial, the seaman has

been permitted in the admiralty to sue for wages

without putting up a bond for costs. The congress,

therefore, in providing that he should be compensated

for short allowance, also provided that he could

recover that compensation in the same way that he

recovered his wages; and for that reason, and for

no other, the recovery is sought for in the manner

in which wages are sought to be recovered, and
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the libel is called a libel for additional wages. The

form for such a libel, as it appears in the first

edition of Benedict (1850), page 494, is called a libel

for ''Wages and short Allowance of Bread," and the

prayer is, page 496, "for the payment of the wages

and the short allowance aforesaid." This same form

appears in other editions of Benedict (3rd Ed., p.

531; 4th Ed. 569).

In the case of the Childe Harold, Fed. Cas. 2,676,

the case which furnished the precedent for the form

in the first edition of Benedict, one of the libelants

sued for short allowance of food and for his wages;

the other sued for short allowance only, having been

paid his wages in full. The court found no short

allowance, but allowed a recovery for the libelant

suing for his wages.

Ordinarily, in the admiralty a receipt or release is

good only to the extent of the consideration received

by the sailor and for the purpose for which it is

given, Hanson vs. Fowle, Fed. Cas. 6,042; Mitchell

vs. Pratt, ib. 9,688; Payne vs. Allen, ib. 10,855;

Thomas vs. Lane, ib. 13,902; Domenico vs. Alaska

Packers' Assn., 112 Fed., 560, and cases cited.

So, certainly, a release for wages for the past

voyage cannot be a release of claims for allowance for

reduction of provisions for that voyage.

The shipping commissioner has nothing to do with

the settlement of seamen's claims, unless ''both parties
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agree in ^writing to submit to him" as arbitrator. The
law is:

"Sec. 4554. {Commissioner to act as arbitrator)

.

Every shipping commissioner shall hear and decide

any question whatsoever between a master, con-

signee, agent or owner, and any of his crew, which
both parties agree in writing to submit to him;
and every award so made by him shall be binding

on both parties, and shall, in any legal pro-

ceedings which may be taken in the matter, be-

fore any court of justice, be deemed to be con-

clusive as to the rights of parties."

As it is not even pretended that there was any

such submission in this case, it is difficult to under-

stand why the shipping commissioner was dragged

into it. Further, this section (4554) in itself disposes

of the whole of appellants' contention under this

head.

Libellants were compelled by the law, relating to

"Discharge," to follow the provisions of sec. 4552,

in "respect to the settlement of wages." Under that

section, they had to sign a mutual release of "all

claims for wages in respect of the past voyage or

engagement" and they had to sign it before the

commissioner (sec. 4549). But that release related

solely to the settlement of wages.

The law for "Protection and Relief" provides

especially for the shipping commissioner acting as

arbitrator of any question "between a master, con-
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signee, agent or owner, and any of his crew, which

both parties agree in writing to submit to him" and

only of questions so submitted. There was no such

submission to the commissioner of any of the claims

here sued on. The crew signed a release for wages,

which they were compelled by law to sign before the

commissioner; they were paid the money due them

for their services for the past voyage; and each gave

a release for that money, and for nothing else. In

fact the deputy commissioner, who testified for the

claimant, said himself (Ap. 39) that the release signed

before him was the usual form of release signed

in all cases by all seamen who are paid their wages

before the commissioner. Also, that all that was

said to the men in this case, when they signed of¥,

was (Ap. 38) :

"A. The usual routine. Step forward and

sign clear."

The compensation here sued for is in the nature

of a penalty, an unliquidated claim, and one properly

to be adjusted on contestation in court. If seamen

prefer to have an admiralty court adjust their claims,

after testimony has been taken under oath, why should

they be forced to submit them to the commissioner?

And why should it be claimed that a release given

only for money earned during the voyage is a re-

lease of claims because of reduction of provisions?

It is not pretended that the libelants received any
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compensation for reduction of provisions; and they

did not give any release for such reductions.

No possible error has been shown, and the decree

of the court below should be affirmed.

Respectfully submitted.

F. R. WALL,
Proctor for Appellees.
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[Minutes—December 15, 1911—Order Continuing

Hearing, etc.]

In the District Court for the District of Alaska, Sec-

ond Division,

Term Minutes, General 1911 Term, beginning Feb-

ruary 1, 1911.

Friday, December 15, 1911, at 10 A. M.

Court convened pursuant to adjournment.

Hon. CORNELIUS D. MURANE, District Judge,

presiding.

Upon the convening of court the following pro-

ceedings were had

:

2349.

H. GREENBERG
vs.

JACK LESAMIS et al.

The order to show cause why an injunction pen-

dente lite should not be issued herein came on regu-

larly for hearing, Mr. G. J. Lomen, representing

defendants, stating that the parties had agreed that

the hearing upon said order should be continued until

10 A. M. Friday, December 22, 1911 ; that defendants

serve and file counter-affidavits by Tuesday evening,

December 19, 1911, and it was so ordered by the

Court. [1*]

*Page number appearing at foot of page of original certified Record.
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[Minutes—December 22, 1911—Hearing, etc.]

In the District Court for the District of Alaska, Sec^

ond Division.

Terai Minutes, General 1911 Term, beginning Feb-

ruary 1, 1911.

Friday, December 22, 1911, at 10 A. M.

Court convened pursuant to adjoui*nment.

Hon. CORNELIUS D. MUEANE, District Judge,

presiding.

Upon the convening of court the following pro-

ceedings were had:

2349.

H. GREENBERG
vs.

JACK LESA^IIS et al.

The motion for appointment of receiver and in-

junction pendente lite came on for hearing, and upon

stipulation of the parties this matter was continued

until 2 P. M. to-day.

2 P. M.

2349.

H. GREENBERG
vs.

JACK LESAMIS et al.

The order to show cause why an injunction pen-

dente lite should not be issued and a receiver ap-

pointed in the above-entitled cause came on regularly

for hearing, Mr. William A. Gilmore and Mr. J. F.

Hobbes appearing for plaintiff, and Mr. O. D. Coch-

ran and Mr. G. J. Lomen appearing for defendants.
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Mr. Gilmore, for plaintiff, read in evidence affidavits

of Philip Murphy, E. E. Fleming and J. F. Hobbes,

which affidavits were filed.

The depositions of George L. Stanley, Sam Salo

and Andy Garbin were ordered published, and were

read in evidence by plaintiff.

Stipulation to take the aforesaid depositions was

filed. [2]

[Minutes—December 23, 1911—Order Denying

Application for Receiver and Injunction

Pendente Lite.]

In the District Court for the District of Alaska, Sec-

ond Division.

Term Minutes, General 1911 Term, beginning Feb-

ruary 1, 1911.

Saturday, December 23, 1911, at 10 A. M.

Court convened pursuant to adjournment.

Hon. CORNELIUS D. MURANE, District Judge,

presiding.

Upon the convening of court the following pro-

ceedings were had

:

2349.

H. GREENBERG
vs.

JACK LESAMIS et al.

The hearing on order to show cause why a receiver

should not be appointed and why an injunction

pendente lite should not be granted was resumed.

Thereupon Mr. J. F. Hobbes and Mr. William
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A. Gilmore addressed the Court on behalf of plain-

tiff, and Mr. O, D. Cochran and Mr. G. J. Lomen
on behalf of defendants, and the matter was sub-

mitted to the Court for its decision.

Thereupon the Court made an order denying said

application for a receiver and for an injunction

pendente lite.

Mr. William A. Grilmore, for plaintiff, asked for

an exception to said order, which was allowed by the

Court. [3]

[Minutes—December 30, 1911—Order Extending

Time to Serve and File Bill of Exceptions.]

In the District Court for the District of Alaska,

Second Division.

Term Minutes, General 1911 Term, beginning Feb-

ruary 1, 1911.

Saturday, December 30, 1911, at 10 A. M.

Court convened pursuant to adjournment.

Hon. CORNELIUS D. MURANE, District Judge,

Presiding.

Upon the convening of court the following pro-

ceedings were had

:

2349.

GREENBERG
vs.

JACK LESAMIS et al.

Upon motion of Mr. William A. Gilmore, plain-

tiff was granted thirty days' extension and over the

present term of court to serve and file bill of excep-
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tions to the Court's order heretofore made, denying

the appointment of a receiver and denying an in-

junction pendente lite in the above-entitled cause.

In the District Court for the District of Alaska,

Second Division.

No. 2349.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STAN^LY and SAM
3ALL0,

Defendants.

Proposed Bill of Exceptions.

BE IT REMEMBERED that on the first day of

November, A. D. 1911, the plaintiff in the above-

entitled suit commenced the above-entitled suit by

filing his complaint, which was in words and figures

as follows, to wit : [5]

l7i the District Court for the District of Alaska,

Second Divisioyi.

No. 2349.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM
SALO,

Defendants.
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Complaint in Equity.

Comes now plaintiff and for cause of action against

the defendants above named, alleges as follows

:

I.

That heretofore and on the 19th day of March,

1910, and for a long time prior thereto, the defend-

ants, Jack Lesamis, John Tyapay and Andy Garbin,

were the owners and in the possession of certain

placer mining claims situate in the Noatuk-Kobuk

Mining and Recording District, District of Alaska,

and that the legal titles to the said placer mining

claims stood in the names of the said defendants

by virtue of certain placer locations by them there-

tofore made in said mining district; that on the

said 19th day of March, 1910, the said defendants,

Jack Lesamis, John Tyapay and Andy Garbin en-

tered into certain written instruments whereby and

wherein they agreed with the plaintiff to fonn a

copartnership to work and mine the said mining

claims and to give and convey to the plaintiff an

undivided one-quarter (14) interest in all of the

said placer [6] claims, lode claims and water

rights then owned, acquired or to be acquired by

the said defendants in consideration that the plain-

tiff furnish them with provisions from time to time

from the said 19th day of March, 1910, up to and

until July, 1910, and agreed to pay said defendants

the sum of six thousand dollars ($6,000.00) in cash,

and thereafter the further and additional sum of

twenty-four thousand dollars ($24,000.00) from the

net profits of the mining operations to be thereafter



8 H. Greenberg vs.

conducted and had upon said mining claims; that

the said agreement between the parties, plaintiff

and said defendants, was reduced to writing and in-

corporated in the following two written instruments,

which said instruments were executed, witnessed

and delivered between the parties, to wit

:

"AGREEMENT.
Klery Creek, March 19th, 1910.

Know all men by these presents That we the un-

dersigned John Tyapay, Andy Garbin and Jack

Lesamis of the Noatak-Kobuk recording district Dis-

trict of Alaska, and H. Greenberg of Nome, Ala., enter

into this agreement, that for the sum of one dollar

lawful money of the United States in hand paid

and other valuable services, for same services H.

Greenberg is, and shall be a full fledged partner

with the above mentioned parties & have one-

quarter undivided interest in all claims, lodes, water

rights acquired or to be acquired and owned by the

above mentioned parties. It is further agreed that

H. Greenberg is to furnish the above mentioned

parties with provisions from time to time up to till

July, 1910.

ANDY GARBIN. [Seal]

JACK LESAMIS. [Seal]

JOHN TYAPAY. [Seal]

H. GREENBERG.
Witnesseth

:

SAM MAGIDS.
HERMAN BERNHARDT." [7]

''This indenture made the 19th day of March in

the year of our Lord one Thousand nine hundred



Jack Lesamis et al. 9

and ten between the undersigned Andy Garbin,

Jack Lesamis and John Tyapay of the Noatak-Kobuk

Recording District, of the District of Alaska, par-

ties of the first part and H. Greenberg of Nome,

Alaska, party of the second part witness. That the

said parties of the first part, for and in considera-

tion of the sum of Thirty Thousand dollars ($30-

000.00)

Six Thousand dollars ($6000.00) in lawful money

of the United States of America to them in hand

paid by said party of the second part, The receipt

whereof is hereby acknowledged, and the balance

of Twenty-four thousand to be paid of the first

money taken out of the ground hath granted, bar-

gained, sold, remised, released and forever quit-

claimed, and by these presents doth grant, bargain,

sell, remise release and forever quit-claim unto the

said party of the second part, his heirs and assigns

one-quarter (14) undivided of all mining claims

located, surveyed, recorded and held by said parties

of the first part situated in Noatak-Kobuk mining

district, district of Alaska, together with all the

dips, spurs and angles and also, the metals, ores,

gold and silver bearing quartz, rock and earth

therein, and all the rights, privileges and franchises

thereto incident, appendant and appurtenant, or

therewith usually had or enjoyed; and also all and

singular the tenements, hereditaments and appur-

tenances, thereimto belonging, or in any wise apper-

taining, and the rents, issues and profits thereof;

and also all the estate, right, title, interest, property,

possession, claim and demand whatsoever, as well
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as in law as in equity, of the said party of the first

part, of, in or to the said premises and every part

or parcel thereof
, [8] Avith appurtenances.

To have and to hold, all and singular, the said

premises, together with the appurtenances and

privileges thereto incident, unto the said party of

the second part his heirs and assigns forever war-

ranting and defending the same against all claims

of all persons, save and except the United States.

ANDY GARBIN. [Seal]

JACK LESAJVIIS. [Seal]

JOHN TYAPAY. [Seal]

Witnesseth

:

SAM MAGIDS.
HERMAN BERNHARDT."

II.

That thereafter and at all times since said 19th

day of March, 1910, plaintiff has fulfilled and carried

out the temis, covenants and conditions on his part

to be done, made, kept and performed, and did fur-

nish the said defendants with the provisions men-

tioned in said written instrument and did pay to

said defendants the said sum of six thousand dol-

lars ($6,000.00) in lawful money of the United

States, and the said defendants thereupon and in

pursuance of the terms of said written instrument,

entered into the mining copartnership known, named

and called the KLERY CREEK MINING COM-
PANY, and thereupon began mining operations

upon the said placer claims hereinafter named and

set forth,

III.

That at the time said instruments were executed
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and delivered, the said defendants, Jack Lesamis,

Jolin Tyapay and [9] Andy Garbin, were the

owners and in the possession of the following placer

mining claims:

Discovery Claim; One above Discovery, Two
above Discovery, Six below Discovery, Fraction be-

tween Two and Three above Discovery, Associa-

tion Fraction between Discovery and Starr, Cali-

fornia Association, L. L. Klery Creek, opposite Dis-

covery, Butte Association, E. L. Klery Creek oppo-

site Discovery, Oregon Association (Bench and

Creek) adjoining upper and Starr, and lower end

of 1 and 2 above Discovery, Bench Seven, oppo-

site Creek Claim Seven below, Gold Hill Associa-

tion R. L. opposite 1, 2, 3 and 4 creek claims, all

the foregoing claims being situated on Klery Creek,

it its benches; also Honey Claims, One and Two,

between Klery and Bear Creeks, Northpole Associa-

tion L. L. adjoining claims, last above described,

One and Two above Discovery, on Bear Creek, Gold-

field Association opposite 1 and 2 above and 1 below

L. L. Bear Creek, Rich Association on Bear Creek,

and adjoining 2 above. Central Association, adjoin-

ing No. 1 below, on Central Creek, Discovery on Cen-

tral Creek, One above on Central Creek, One below

on Central Creek, Fraction (Garbin) on Central

Creek, Discovery Claim on Jack Creek, a tributary

of Klery, all interest of said first party in all mining

claims owned in whole or part in Rocky Creek, in

said mining and recording district. And thereupon

the said KLERY CREEK MINING COMPANY
entered into possession of said claims and began to
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mine and operate the same as a mining copartner-

ship; that thereafter the said KLERY CREEK
MINING COMPANY operated the said placer min-

ing claims on the said Klery Creek and vicinity in

the Noatak-Kobuk Recording District, between said

19th day of March, 1910, and the 10th day of August,

1911; that during said term [10] and time said

mining claims were operated at a loss to the said min-

ing copartnership at approximately the sum of eigh-

teen thousand dollars ($18,000.00) ; that said indebt-

edness is due to the firm of Robinson Magids & Co.,

or assignee, for goods, wares and merchandise and

for money advanced at the request of said KLERY
CREEK MINING COMPANY.

IV.

That on or about the 10th day of August, 1911,

the said KLERY CREEK MINING COMPANY
executed several written leases upon several of the

said mining claims above mentioned belonging to

the said KLERY CREEK MINING COMPANY
for the purpose of having said copartnership prop-

erty mined during the present winter, under all of

which said leases certain stipulated royalties were

reserved to be paid to said mining copartnership.

V.

That heretofore and on or about the 13th day of

August, 1911, the defendants, Andy Garbin and

Jack Lesamis, in violation of the terms and condi-

tions of the said copartnership instruments, entered

into a conspiracy to defraud this plaintiff of his

rights in the said KLERY CREEK MINING COM-
PANY, and thereupon collusively and fraudulently
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and without any consideration, transferred and as-

signed all of their right, title and interest in the said

KLERY CREEK MINING COMPANY, copart-

nership property, consisting of said placer mining

claims on Klery Creek and vicinity in said Noatak-

Kobuk Recording District, to said defendants,

George Stanley and Sam Salo, both of whom were

and are insolvent. [11]

VI.

That the said written instrmnents executed and

delivered as above alleged on the 19th day of March,

1910, were thereafter duly recorded in the office of

the recorder of the said Noatak-Kobuk Recording

District, District of Alaska, on the 29th day of

March, 1910, and the said defendants, George Stan-

ley and Sam Salo, took and received the said trans-

fers of title from the said defendants. Jack Lesamis

and Andy Garbin, with full knowledge and notice of

the said written instruments of the said copartner-

ship and with full knowledge and notice of the fact

that the said KLERY CREEK MINING COM-
PANY had outstanding indebtedness at said time of

approximately the sum of eighteen thousand dollars

($18,000.00) incurred in mining operations, over and

above all production of gold from said mining claims

so conveyed.

YII.

That the said transfer from the said defendants

Lesamis and Garbin to the said Stanley and Salo

were made for the purpose and with the intent of

changing and modif}"ing the said original copart-

nership agreement, and immediately thereafter the
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said defendants, Stanley and Salo, threatened to and

did claim and do now claim, that they by reason of

the said assignment were and are now entitled to the

sum of twenty-four thousand dollars ($24,000.00)

from the first gross output of said mining claims, and

now claim and assert that they are entitled to said

sum of twenty-four thousand dollars ($24,000.00)

before the said indebtedness of eighteen thousand

dollars ($18,000.00) is paid or the expenses of ope-

rating the said mining claims is paid and defrayed.

[12]

VIII.

That the said defendants, Stanley and Salo, are

now claiming to be the lessors of the lessees who are

working the said mining claims and threaten to and

will collect or attempt to collect the royalties and the

entire output of the said placer mining claims belong-

ing to the said KLERY CREEK MINING COM-
PANY, under their alleged claim for payment of

twenty-four thousand dollars ($24,000.00) alleged to

be due them in disregard of the present indebtedness

of said KLERY CREEK MINING COMPANY,
and contrary to the intent of the formation of said

KLERY CREEK MINING COMPANY, as above

alleged.

IX.

That heretofore and on the 24th day of October,

1911, one Philip Murphy, claiming an assignment of

the account of said Robinson, Magids & Co., creditor

of said KLERY CREEK MINING COMPANY, be-

gan an action at law in the above-entitled court for

the collection of the sum of seventer thousand one
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hundred twenty-four dollars ($17,124.00) and in-

terest against the said KLERY CREEK MININO
COMPANY, consisting of the defendants. Jack

Lesamis, John Tyapay and Andy Garbin, and this

plaintiff, and caused to be issued a writ of attach-

ment against the mining property of said KLERY
CREEK MINING COMPANY; that said amount

is justly due the said Robinson Magids & Co. or

their assignee the said Philip Murphy, and should

be paid from the first gold or gold-dust taken or ex-

tracted, mined or received from the said placer min-

ing claims, before the said sum of twenty-four thou-

sand dollars ($24,000.00) or any other amount is pay-

able to the said defendants. Jack Lesamis or Andy

Garbin. [13]

X.

That owing to the acts and actions of the said de-

fendants. Jack Lesamis and Andy Garbin, as above

alleged, it is impossible for the plaintiff and said

defendants to further act and cmduct the mining co-

partnership in the management and working of said

mining copartnership property and mining claims;

that said defendants, George Stanley, Sam Salo,

Andy Garbin, Jack Lesamis and John Tyapay, are

all insolvent and have no other property of value

other than their alleged interest in the said copart-

nership mining property, and unless the Court ap-

point a receiver of this court to take possession of

the said mining copartnership property and mining

claims and collect the royalties, rents and profits

thereof, the same wiU be whoUy dissipated by the said

defendants, and the plaintiff will be compelled by
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law to pay the indebtedness of said mining copart-

nership from his personal assets; that the said de-

fendants, Jack Lesamis, Andy Garbin and Jack Tya-

pay, refused to account to the plaintiff and have re-

fused and still refuse to enter into an accounting be-

tween the plaintiff and the said defendants, with

reference to the expenses and output of the said co-

partnership under the terms and conditions of said

copartnership agreement, and said defendants, Stan-

ley and Salo, threaten to assume the management

and control of the copartnership assets of said

KLERY CREEK MINING COMPANY and

threaten to appropriate the rents, royalties and

profits to their own use and benefit, and threaten to

and do ignore the debts and liabilities of said

KLERY CREEK MINING COMPANY to the dam-

age and injury of the plaintiff. [14]

WHEREFORE, plaintiff prays the Court as fol-

lows :

1. For a restraining order against the defend-

ants and each of them enjoining and restraining

them and each of them pendente lite from in any

manner transferring, assigning, encimibering or

conveying in any manner or way, whatsoever, any

interest in the said mining claims above alleged, the

property of the said KLERY CREEK MINING
COMPANY.

2. That the Court appoint a receiver of this court

to take possession of said mining claims and hold the

possession subject, however, to the leases heretofore

given for the purpose of accepting and receiving, sub-

ject to the orders of the Court, all rents, royalties and
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profits from the operation of the mining claims of

the said KLERY CREEK MINING COMPANY.
3. That the Court make an accounting between

the plaintiff and defendants of all and every matter

arising under and by virtue of the said mining co-

partnership, and that the Court order and direct the

said receiver to pay and defray from the rents, royal-

ties and profits collected by him, any and all indebt-

edness now existing against the said . KLERY
CREEK MINING COMPANY, including the

amount due to the said Robinson Magids & Co., or

their said assignee, Philip Murphy.

4. That the Court enter a final decree dissohdng

the said copartnership and directing a sale of all

of said property, both real and personal, and direct-

ing a distribution of the proceeds among the mem-
bers of the said copartnership if any proceeds exist

after the satisfaction of all indebtedness found to be

due. [15]

5. That the plaintiff be decreed and adjudged

entitled to his costs and disbursements in this action

against the said defendants.

6. And that the plaintiff be entitled to such other

and further relief as to the Court seems meet and

proper.

J. F. HOBBES and

WILLIAM A. GILMORE,
Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

H. Greenberg, being first duly sworn, deposes and

says:
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That lie is the plaintiff in the above and foregoing

action ; that he has heard read the above and forego-

ing complaint, knows the contents thereof and the

same is true as he verily believes.

H. aREENBERG.
Subscribed and sworn to before me this 30th day

of October, A. D. 1911.

[Seal] WILLIA^i A. GILMORE,
Notary Public in and for the District of Alaska.

[16]

BE IT FURTHER REMEMBERED, that on

said first day of November, A. D. 1911, the plaintiff

filed his motion for an order to show cause against

the defendants why a receiver should not be ap-

pointed as prayed for in the complaint, which said

motion was in words and figures, as follows, to wit

:

[17]

In the District Court for the District of Alaska,

Second Division.

No.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM
,SALLO,

Defendants.

Motion.

Comes now the plaintiff in the above-entitled ac-

tion and moves the Court for an order compelling the

defendants and each of them to show cause, if any

they have, why a receiver should not be appointed
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by the above-entitled court, to take, receive and man-

age the copartnership property, real and personal,

mentioned and described in the complaint, and why
an order pendente lite should not be granted enjoin-

ing and restraining the defendants, and each of

them, from in any manner transferring, encumber-

ing and conveying any of said property described in

plaintiff's complaint.

This motion is based upon the plaintiff 's complaint

and the affidavits served and filed herewith.

Dated at Nome, Alaska, this 1st day of November,

A. D. 1911.

J. F. HOBBES and

WILLIAM A. GILMORE,
Attorneys for Plaintiff. [18]

AND BE IT FURTHER REMEMBERED, that

on said first day of November, A. D. 1911, the plain-

tiff filed his affidavit in further support of said mo-

tion, which said affidavit was in words and figures

as follows, to wit : [19]

In the District Cou7't for the District of Alaska,

Second Division.

No.

H. GREENBERG,

vs.

JACK LESAMIS et al..

Plaintiff,

Defendants.
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Affidavit of H. G-reenberg.

United States of America,

District of Alaska,—^ss.

H. Greenberg, being first duly sworn, deposes and

says

:

That be is the plaintiff in the above-entitled action

;

that on the 19th day of March, 1910, the defendants,

Jack Lesamis, John Tyapay and Andy Garbin, were

the owners of certain mining claims described in

plaintiff's complaint herein, and the said defendants

were without means or money to mine or develop the

said claims, and on said date the plaintiff and de-

fendants organized the KLERY CREEK MINING
COMPANY, a copartnership, and entered into a

written instrument set forth in plaintiff's complaint,

to evidence the terms and conditions of said copart-

nership, it being the intention and understanding

of the parties at said time that each of the parties

should own an undivided one-quarter (^) interest

in the said KLERY CREEK MINING COMPANY
and its assets ; that affiant paid the sum of six thou-

sand dollars ($6,000.00) in cash to said instrument

and furnished the provisions as mentioned in said

agreement, and at all times carried out the terms,

conditions and covenants on his part to be made, kept

and performed ; that [20] ever since said 19th day

of March, 1910, and up to the 10th day of August,

1911, the said KLERY CREEK MINING COM-
PANY operated placer claims at Klery Creek and

vicinity, and during said time run behind financially

and became indebted in the sum of about eighteen
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thousand dollars ($18,000.00) over and above all

gold and gold-dust produced from said claims, and

the said copartnership now has outstanding indebted-

ness of approximately the sum of eighteen thousand

dollars ($18,000.00) ; that defendants Andy Garbin

and Jack Lesamis have fraudulently and collusively

transferred all their legal title to their interest in

said KLERY CREEK MINING COMPANY, to the

defendants Stanley and Salo, for the purpose and

with the intention of defrauding and cheating the

plaintiff out of his share of the assets of said co-

partnership; that the said Stanley and Salo now
claim to represent the interests of said Garbin and

Lesamis in said copartnership, and deny and dispute

the present indebtedness of said copartnership and

refuse to recognize the same in any manner what-

ever; that all of said defendants are insolvent and

have no other assets or property of value other than

their interests in the assets of the said KLERY
CREEK MINING COMPANY; that afBant is sol-

vent and financially able to pay the indebtedness to

the said KLERY CREEK MINING COMPANY
and if the assets of said KLERY CREEK MINING
COMPANY are dissipated and wasted, affiant will

be compelled to pay the creditors of said concern;

that on or about the 10th say of August, 1911, the

KLERY CREEK MINING COMPANY executed

and delivered to divers persons leases on the mining

claims belonging to the said KLERY CREEK MIN-
ING COMPANY, reserving to the said KLERY
CREEK MINING COMPANY twenty (20) and

thirty (30) per cent royalties on the gross output;
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that said royalties are due from time to time [21]

to said KLERY CREEK MINING COMPANY,
and the defendants George Stanley and Sam Salo

without any regard whatever to the rights of the

plaintiff, or other members of said KLERY CREEK
MINING COMPANY, are receiving and threaten-

ing to receive and to continue to receive the said

royalties to their own use and without any regard to

the indebtedness of said copartnership ; that the said

assets of the said KLERY CREEK MINING COM-
PANY consist of the said mining claims, and the

personal property therewith connected that the said

claims are only valuable for the gold therein con-

tained, and when the said mines are mined out and

the gold extracted, said KLERY CREEK MINING
COMPANY will have no assets to pay its said in-

debtedness;

That the said Stanley and Salo are now claiming

that they are entitled to the first twenty-four thou-

sand dollars ($24,000.00) gross output from the said

KLERY CREEK MINING COMPANY'S claims,

without any regard to the operating expenses; that

it was the intention of the formation of the said

KLERY CREEK MINING COMPANY of a co-

partnership that the expenses of operating should be

deducted, and thereafter the net profits paid to the

defendants, Lesamis, Tyapay and Garbin, until they

received the total sum of twenty-four thousand dol-

lars ($24,000,000) ; and at all times between the 19th

day of March, 1910, and the 10th day of August, 1911,

the said copartnership conducted their mining opera-

tions Avith that understanding, and during the
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summer of 1910, after paying the expenses of oper-

ating the said defendants received about the sum of

five thousand dollars ($5000.00), leaving a balance

due the said Lesamis, Tyapay and Garbin of about

nineteen thousand dollars, payable from the first net

profits, and after all the present indebtedness of the

said KLERY CREEK MINING COMPANY is

paid. [22]

WHEREFORE affiant prays for the relief de-

manded in his complaint.

H. GREENBERG.

Subscribed and sworn to before me this 30th day of

October, A. D. 1911.

[Seal] WILLIAM A. GILMORE,
Notary Public in and for the District of Alaska.

[23]

AND BE IT FURTHER REMEMBERED that

on said first day of November, 1911, the Court made

and entered an order to show cause upon the defend-

ants in accordance with the terms of said motion,

which said order to show cause was in words and fig-

ures as follows

:

In the District Court for the District of Alaska,

Second Division.

No. .

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM SALO,

Defendants.
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Order to Show Cause.

This order coming on to be heard this 1st day of

November, 1911, upon motion of the plaintiff for an

order to show cause upon the defendants if any they

have, why a receiver should not be appointed to take,

receive and manage the copartnership property, real

and personal, described in plaintiff's complaint in the

above-entitled action ; and to show cause, if any they

have, why a restraining order pendente lite should

not be granted restraining and enjoining the defend-

ants and each of them from in any manner or way

transferring and conveying any of the copartnership

property mentioned and described in plaintiff's com-

plaint, and the Court having heard the complaint and

affidavits upon which said motion is based, and being

otherwise advised in the premises

:

IT IS HEREBY ORDERED AND DIRECTED
that you, the defendants, and each of you, be and

appear before the Judge of the above-entitled Court

at the courtroom of said court in the courthouse, at

Nome, Alaska, on the 15tli day of December, 1911, at

the hour of ten o'clock A. M., and then and there to

show cause, if any they have, why said receiver should

not be appointed and why said order pendente lite as

above described should not be issued against you and

each of you.

Dated at Nome Alaska, this 1st day of November,

1911.

CORNELIUS D. MURANE,
District Judge. [24]
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AND BE IT FURTHER REMEMBERED that

thereafter by agreement of the parties the said mo-

tion and order to show cause came on for hearing

before the Court on the 22d day of December, 1911,

the plaintiff being represented by his attorneys

Messrs. J. F. Hobbes and William A. Gilmore and the

defendants being present in person and represented

by their attorneys, Messrs. G. J. Lomen and O. D.

Cochran, and thereupon the plaintiff read to the

Court the complaint, motion, affidavit and order to

show cause heretofore set forth; and thereupon the

defendants filed and read to the Court their answers

and affidavits as follows : [25]

In the District Court for the District of Alaska,

Second Division.

No. 2349.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM
SALLO,

Defendants.

Separate Answer of G-eorge Stanley and Sam Sallo.

Come now the defendants George Stanley and

Sam Sallo, and for their separate answer to the com-

plaint of the plaintiff, H. Greenberg, herein admit,

deny and allege as follows

:

I.

These answering defendants deny each and every

allegation, matter and thing in said complaint al-
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leged, except as hereinafter admitted, qualified or

x)therwise alleged.

11.

These answering defendants admit that on the

19th day of March, 1910, their codefendants herein,

Jack Lesamis, John Tj^apay and Andy Garbin, were

the owners of the premises mentioned and described

in the said complaint, and that on the day last afore-

said, their said codefendants entered into the agree-

ment and made the conveyance in words and figures

set forth in said complaint and upon the considera-

tions expressed in said instruments.

III.

That on or about the 2d day of September, 1911,

the [26] defendant, Andy Garbin, for a valuable

consideration, granted, bargained, sold and conveyed

and assigned to the defendant George Stanley, all his

right, title and interest in and to the said premises

described in said complaint, and in and to all gold-

dust extracted therefrom, and in and to all claims and

demands against the plaintiff Greenberg, arising

from the operation and mining of said premises, and

in and to all deferred payments due from said Green-

berg on account of his purchase of the undivided one-

fourth of said premises under the conveyance men-

tioned in the complaint, and in and to all sums or

royalties due or to become due under leases executed

by said Garbin and cotenants of said premises.

IV.

That on the day last aforesaid, the defendant Jack

Lesamis, for a valuable consideration, granted, bar-

gained, sold and conveyed and assigned to the de-

fendant Sam Sallo, all his right, title and interest in
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and to the said premises described in said complaint,

and in and to all gold-dust extracted therefrom, and

in and to all claims and demands against the plaintiff

Greenberg, arising from the operation and mining

of said premises, and in and to all deferred payments

due from said Greenberg on account of his purchase

of the undivided one-fourth of said premises under

the conveyance mentioned in the complaint, and in

and to all sums or royalties due or to become due

under leases executed by said Lesamis and cotenants

of said premises.

V.

That under the said agreement, the said plaintiff

and the defendants Tyapay, Garbin and Lesamis as

<'opartners under the firm name of KLERY CREEK
MINING COMPANY, mined and [27] operated

No. 1 above the Star Association claim mentioned in

the complaint ; that the plaintiff, as copartner afore-

said, received the total receipts of said business, be-

ing gold-dust extracted from said claim, amounting

in all to the sum of $16,343.43, and paid all the ex-

penses of said business amounting in all to the sum

of $7,788.62, leaving a balance due from said Green-

berg to each of the defendants Garbin and Lesamis,

of the sum of $2,138.70.

That by virtue of said conveyance and agreement

mentioned in the complaint, the said plaintiff became

and was indebted to each of the defendants Garbin

and Lesamis in a sum equal to one-third of one-

fourth of the said gold-dust extracted, to wit, the sum

of $lj361.70, to apply on the purchase money agreed

to be paid by said plaintiff under the said convey-

-ance to him.
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VI.

That on or about the 9th day of September, 1910,

the said copartnership was terminated and the books

of said partnership closed.

VII.

That said plaintiff has not paid to the said Garbin

and Lesamis, the said amounts so due as aforesaid, ex-

cept the sum of $1,333.00 thereof, paid to said Garbin,

and except the sum of $1,000.00 thereof paid to said

Jack Lesamis.

VIII.

That thereafter, and during the year 1911, the said

plaintiff, on his own account and as tenant in com-

mon of said premises, operated and mined the said

No. 1 above the Star Association Claim, and extracted

from said claim gold-dust of the amount and value of

$8,713.38 ; that under and by virtue [28] of said

agreement and conveyance mentioned in the com-

plaint the said plaintiff became indebted to the said

Garbin and Lesamis, and to each of them, in the sum

of $726.12, the same being their share of the one-

fourth of the gold-dust extracted from said claim,

to be applied on said purchase price to be paid by

said plaintiff as hereinbefore mentioned.

IX.

That said several amounts so due from said plain-

tiff to said Garbin and Lesamis, were the amounts

assigned to these answering defendants, as hereinbe-

fore stated, and said amounts are now due and owing

to these answering defendants, to wit, in the aggre-

gate to said George Stanley the sum of $2,893.78; with

interest on the sum of $2,167.06 thereof from Sep-
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tember 9th, 1910, at the rate of eight per cent per

annum, and with interest on $726.12 thereof from

August 10, 1911, at the rate of eight per cent per an-

num, and in the aggregate to Sam Sallo, the sum of

$3,226.77, with interest on $2,500.05 thereof from

September 9th, 1910, at the rate of eight per cent per

annum, and with interest on $726.12 thereof from

the 10th day of August, 1911, at the rate of eight per

cent per annum.

X.

That the plaintiff and the Robertson Magids Com-

pany Eobertson-Magids and Company, and Phillip

Murphy had notice and knowledge at all times of the

matters and things herein alleged; and with such

knowledge participated in and entered into the trans-

actions mentioned in the complaint; conniving and

conspiring with the plaintiff with the fraudulent in-

tent and design thereby to deprive and defraud these

answering defendants and their predecessors in in-

terest of their said [29] properties.

WHEREFORE these answering defendants pray

that judgment may be entered in their favor and

against the plaintiff for the respective sums due them

and each of them, as aforesaid, with interest ; that if

any accounting be necessary for such purpose, that

an accoimting be had of all the matters and things in

issue between said parties, and that upon such ac-

counting being had, judgment be entered in favor of

each of said parties for such sums or sum as such

parties shall be entitled to, and against the other of

said parties, according to the amounts due from each,

and for costs to be taxed to the prevailing parties
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herein, and for such other and further relief as to

the 'Court shall seem just.

0. B. COCHRAN,
G. J. LOMEN,

Attorneys for Defendants.

District of Alaska,

Nome Precinct,—ss.

George Stanley, being first duly sworn, deposes

and says : that he is one of the defendants named in

the foregoing answer, that he has read the same,

knows the contents thereof, and that the same is true

as he verily believes.

[Seal] GEO. L. STANLEY.

Subscribed and sworn to before me this 19th day of

December, 1911.

G. J. LOMEN,
Notary Public in and for the District of Alaska.

Service of a copy of the foregoing answer this 19th

day of Dec, 1911, at M., admitted.

WILLIAM A. GILMORE,
Of Attorneys for Plff. [30]

In the District Court for the District of Alaska,

Second Division.

No. 2349.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM SALO,

Defendants.
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Separate Answer of Jack Lesamis, John Tyapay

and Andy G-arbin.

Come now the defendants Jack Lesamis, John

Tyapay, and Andy Garbin, and for their separate an-

swer to the complaint of the plaintiff in the above-

entitled action, deny, admit and allege as follows:

I.

Except as hereinafter admitted or qualified, they

deny each and every allegation, matter and thing in

said complaint contained.

II.

They admit that on the 19th day of March, 1910,

they were the owners of the premises mentioned and

described in the complaint, and that on said day they

entered into the agreement and made the convey-

ances in said complaint in words and figures set forth,

and that the consideration paid and to be paid by the

plaintiff for and on account of said agreement and

conveyance, were the considerations [31] men-

tioned in said instruments and none other ; that it was

then and there understood and agreed that the pro-

visions in said agreement mentioned were to be fur-

nished by said plaintiff free and without cost to said

defendants, and that the deferred payment of

twenty-four thousand dollars mentioned in the said

conveyance was to be paid of the first money taken

out of the ground, meaning and intending thereby

that the first gold-dust extracted from the premises

conveyed, to wit, the undivided one-quarter of the

mining claims and property mentioned in said con-

veyance was to be applied in payment of said twenty-
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four thousand dollars; in other words, one-quarter of

the gross output of said mining claims mentioned in

the complaint were to be so applied.

III.

The said defendants admit that the plaintiff paid

the six thousand dollars in said agreement and con-

veyance mentioned, and furnished provisions under

said agreement, hut defendants allege that said

plaintiff, in violation of said agreement, charged up
against these answering defendants, certain of said

grocries so furnished, to the extent and aggregate

amount of $933.13.

IV.

Said defendants admit that under and pursuant to

said agreement, they and the said plaintiff became

and were mining copartners under the name and

style of "KLERY CREEK MINING COMPANY,"
and during the summer and fall of 1910, they oper-

ated as such copartners, one of the claims mentioned

in said conveyance, to wit. No. 1 above the Star Asso-

ciation Claim on Klery Creek. [32]

V.

That the partnership above mentioned was for an

indefinite term and terminable at the will of any of

said partners, and the same was, at the close of

the mining season, to wit, the 9th day of Septen>

ber, 1910, in fact dissolved by mutual consent and

upon notice of the dissolution thereof given by these

•answering defendants to said plaintiff.

VI.

That a partial accounting and settlemient of said

partnership accounts was then and there had, and



Jack Lesamis et at. 33

the books of said partnership tEhen' and there closed;

that the total receipts' of said partnership consisted

of the gold-dnst extracted from said No. 1 above

thei 8tar Association Claim, and amounted in the

aggreg'ate of $16,343.43, and that the total expenses

of said partnership were in the aggregate $7,788.62,

leaving a balance of net profits of $8,557.31, and

leaving due each of said partners the sum of $2,-

138.70; that imder said agreement and convey-

ance set forth in the complaint, these defendants

were, in addition to said net profits, entitled to re-

ceive from said plaintiff to be equally di^saded be-

tween them, these answering defendants, one-fourth

of said gross receipts above mentioned, to wit,

$4,085.85, and to each of these ansAvering defendants

the sum of $1,361.70.

That said plaintiff received all of said gold-dust,

except gold-dUist amounting to the value of $720.00,

which last gold-dust was received by one Martin

F. Moran, who is still indebted to said partnership

therefor. That said plaintiff paid all the expenses

of said partnership incurred in said mining opera-

tions, and paid to tbese answering defendants the

fiu^ther sums, namely: To John Tyapay $1,666.00,

to Jack Lesamis 1,000.00 [33] and to Andy G-ar-

bin $1,333.00, and no more, lea\dng the following

balance due from said plaintiff to each of these

defendants, on account of said pai'tnership trans-

actions and on account of said one-quart/ier of the

gross output of said mining operations, the latter

to be applied in reduction of said indebtedness of

twenty-four thousand dollars, as follows:
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To John Tj^apay the sum of $1,688.90; to Jack

Lesamis' and his assign, Sam Sallo, $2,500.65, and

to Andy Garbin and his assign George Stanley,

$2,167.66.

VII.

That on or about the 2d day of Sept., 1911, the de-

fendant Andy Garbin, for a valuable consideration,

conveyed to George Stanley his interest in said min-

ing claims and property, including his interest in

said bal. of net profits and in said twenty-four thou-

sand dollars due from said plaintiff, and his inter-

est in the royalties under the leases hereinafter

mentioned; that the defendant Jack Lrcsamis on the

same day, for a valuable consideration, conveyed

to Sam Sallo, his interest in said claims and prop-

erty, including his interest in said balance of net

profits and in said twenty-four thousand dollars

due from said plaintiff, and his interesit in royalties

under the leases hereinafter mentioned; that said

conveyances were made in good faith without any

fraud or collusion whatever.

VIII.

That the said Stanley and 8allo, by reason of the

said conveyances and assignments to them made as

aforesaid, are now entitled to have and receive from

the said plaintiff the said moneys so assigned to

them, as aforesaid, and that said defendant Tyapay
is entitled to the said balance due him as above

[34] specified.

IX.

That during the year 1911, the plaintiff, as a ten-

ant in common with tliese answering defendants,
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aflidi on Ms own account, mined and operated said

No. 1 above the 8tar Association Claim, on Klery

Creek, and extracted from said claim and converted

to his own use gold-dust of the amiount and value

of $8,713.38; that if said gold-dust was extracted

and said mining done at a loss to said plaintiff, such

loss did not, as the defendants are informed and

believe, exceed the sum of $15,861.61; that under

said agreement and conversance mentioned in the

complaint, the plaintiff became and is now indebted

to these defendants and their assigns Stanley and

Sallo, above mentioned, in a sum equal to one^fourth

of all of said gold-dust so extracted, to wit, in the sum

of $2178.35, that is to say, to said Tyapay $726.12;

to said Stanley $726.12, and to said Sallo $726.12.

X.

That these answering defendants are the owners

of the Star Association placer mining claim in

the iSToatak-Kobuk Recorddng District, District of

Alaska, and that as such OAvners they are entitled

to certain gold-dust extracted from said claim, to

wit: 891/2 oz. 3^2 dwt. of gold-dust of the value of

$1,629.94; that said plaintiff', on or about the 1st

day of September, 1911, took possession of said

gold-dust without authority or consideration there-

for, and converted the same to his own use, to the

damage of these answering defendants^ in the sum
of $1,629.94; that by reason of the premises the

plaintiff is now indebted to these answering defend-

ants and their assigns Stanley and Sallo in the

feum of $8,955.50, [35] with interest on $5,639.71

thereof from the 9th day of September, 1910, at
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the rate of eight per cent per annum, and with in-

terest on the sum of $2,178.35 thereof from' the 10th

day of August, 1911, at the rate of eight per cent

per annum; and on $1,629.94 thereof from Septem-

ber 1st, 1911, at the rate of eight per cent per an-

num.

XI.

These answering defendants admit that on or

aibout the 24tli day of October, 1911, one Phillip

Murphey, claiming to be the assignee of Robertson

Magids Company, and Robertson Magids & Com'-

pany, of certain accounts of the alleged aggregate

amount of $17,124.00, begun an action at law against

these answering defendants, and the plaintiff

herein, to recover said amount with interest and

costs and sued out a. Writ of Attachment in said

action; that said attachment has been levied upon

certain of the properties mentioned in the complaint

and in the conveyances above mentioned, but the

descendants allege that the accounts so assigned to

said Phillip Murphey and so sued upon as afore-

said, were the accounts incurred by the plaintiff

Greenberg, in his mining operations during the year

1911 above mentioned, and were for expenses in

said mining operations; that said accounts and ex-

pense's were caused, by said plaintiff, to be fraudu-

lently charged against the Klery Creek Mining

Company above mentioned, and were fraudulently

caused to be assigned to said Phillip Murphe}^ and

said action was collusively and fraudulently caused

by said plaintiff to be instituted and said attach-

ment to be levied with the fraudulent intent and
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purpose on the part of said plaintiff of cheating

and) defrauding these defendant of their said prop-

erties; that with full knowledge on the part of

[36] said Rohertson Magids Company and Rohert-

son Magids & Company and said Phillip Murphey,

of the rights and interests of the defendants herein,

and of the said fraudulent intent and purpose on

part of said plaintiff, the said Robertson Magids

Company, the said Rohertson Magids & Company,

and the said Phillip Murphey aid^ed, connived and

conspired with said plaintiff in said fraudulent acts,

purposes and intent a:foresaid.

That plaintiff is a merchant and operator of large

meancs, owning many mercantile concerns and

branch stores in various places in^ Alaska, and is

the president and principal stockholder of the Rob-

ertson Magids' Company and the principal member

of said Robertson Magids and Company, and that

said Phillip Mm^phey is one of his agents and em-

ployees in- said business, and is the agent and attor-

ney in' fact of said plaintiff, and as such attorne}^

in fact authorized to transact all manner of business

for and on behalf of said plaintiff.

That said plaintiff, as a tenant in common of the

said defendants herein, and not otherwise, during

the year 1911, operated and mined upon that cer-

tadni mining claim known as No. 1 above the Star

Association claim; that said operation and mining

was fraudulently conducted by said plaintiff, in the

name of the Klery Creek Mining Company, when

in fact, as the plaintiff, the said Robertson Magids

Company, the said Robertson Magids and Company
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and! said Phillip Murphey then and there and at all

times well knew, said mining was done and said

claim wasi operated by and for the sole use and bene-

fit of the plaintiff, except in so far as the said plain-

tiff was liable to account to his cotenants for their

share of the net profits of said mining and opera-

tion, if any. [37]

That plaintiff fraudulently caused to be charged

against said Klery Creek Mining Company the ex-

penses o-f said mining and operation during the year

1911, including the items embraced within the ac-

counts assigned to said PhilUp Murphey, above

mentioned, beiog accounts assigned to said Murphey

mentioned in the Complaint.

That said plaintiff fraudulently caused said ac-

counts, without consideration paid therefor, as de-

fendants are informed and believe, to be assigned

to said Murphey, and thereafter caused said action

to be brought and said attachment to be issued and

levied as aforesaid.

That the plaintiff herein is, as defendants are in-

formed and believe, the real party in interest in said

action so instituted by said Phillip Murphey. That

said Murphey received and now holds the assigned

accounts mentioned, upon and under a secret and

fraudulent tinist for the use and benefit of the plain-

tiff Greenberg, and under such trust prosecutes said

action and attachment as a part of the said scheme

of the said plaintiff to defraud the defendants

herein of their said mining claims and property.

XJL
These defendants further allege that the only in-

debtedness of the Klery Creek Mining Company is
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a small account in favor of S. B. Marshal and

(KJayhill in the sum of $2.50, and that these defend-

ants are abundantly able to pay the same.

That the assets of said partnership, the Klery

Oreek Mining Company, is the indebtedness of said

^plaintiff Greenberg to the defendants herein and

an account of $720.00 due from Martin F. Moran.

[38]

XIII.

These answering defendants admit that on Au-

gust 10th, 1911, certain leases of a niumber of said

mining claims belonging to said plaintiff and these

answering defendants Avere made and executed;

but these defendants allege that said leases were

executed by said o\\Tiers as tenants in common of

said mining claims, and not by the Klery Creek

Mining Co.

WHERlEFOHE these defendants pray that an

accounting be had between said parties, and that

in such accounting an account be also made of the

amounts due from said plaintiff to the defendants

on account of moneys due under said purchase

money contract above mentioned, and of all other

matters and thmgs growing out of said partnership

or matters connected therewith, and that judgment

be entered in favor of the j)arties thereto entitled

for such amounts as may be due from the parties

each to the other, and for their costs and disburse-

ments herein, and for such other and further relief

as to the Court shall seem' just.

O. D. COCHRAN,
G. J. LOMEN,

Attorneys for Defendants.
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District of Alaska,

Nome Precinct,—ss.

Andy Garbin, being first daily sworn, deposes and

says:

That he is one of the defendants named in the

foregoing answer, that he has read the same, knows

the contents thereof, and that the same is true as

he verily believes.

ANDY GARBIN.

Subscribed and sworn to before me this the 19th

day of December, 1911.

[Seal] G. J. LOMEN,
Notary Public in and for the District of Alaska.

Service of a copy of the foregoing answer this

19th diay of Dec, 1911, at M., admitted.

WILLIAM A. GILMORE,
Of Attorneys for Plff. [39]

In the District Court for the District of Alaska,

Second Division.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM
SALLO,

Defendants.
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Affidavit of Andy Grarbin.

'District of Alaska,

Nome Precinct,—ss.

Andy Grarbin, being duly sworn, on oath says:

That he is one of the defendants in the above^

entitled action; that he has heard read the answer

of the defendants Jack Lesamis, John Tyapay and

affiant, and knows the contents thereof, and that the

samie is true of his own knowledge, except as to the

matters and things therein stated on information

aoiid belief, and as to those matters that he believes

it to be true.

That after the dissolution of the copartnership

kno\\^ as the KLERY CREEK MINING COM-
PANY, mentioned in said answer, and on or about

the 9th day of September, 1910, affiant notified the

plaintiff, II. Greenberg, that he would not be re-

sponsible for any expenses incurred in mining and

opeTating any of the claim's owned by said plaintiff

as tenant in common with the defendants Lesamis,

Tyapa, and affiant, beyond the necessary [40]

expense of representing the claims in the matter of

the assessment work, required to hold the same;

that said notice was so given to said plaintiff at his

store in Kiana, Alaska; that said plaintiff then

and there informed affiant that that was all right;

that affiant could do as he pleased, and could go

where he pleased; that he, said Greenberg, stated

to affiant that he (Greenberg) had plenty of money

with which to operate the claims owned by the said

parties as tenants in common, and would operate
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and mine on his own account.

That on or about the 15th day of December, 1910,

af&ant observed that said Glreeniberg was building

a house at Kiana, and was informed that said house

was intended to be moved upon and used in connec-

tion with the mining claims ; that affiant interviewed

said Greenberg in regard to said house, and sug-

gested that it was too expensive to build said house

and move the same upon the claims; that said

Greenberg then informed affiant that it made no dif-

ference to him (affiant), because, as said plaintiff

then and there stated, the said house would be paid

for by said Greenberg, and be used on his own ac-

count; that during the month of April, 1911, said

house was m'oved upon the No. One above the Star

Association Claim, on Klery Creek, and was used

in connection with the mining operations on said

claim during the said season.

That shortly prior to said 15th day of December,

1910, affiant was introduced by said plaintiff to one

Stewart Fleming, and was informed by plaintiff

that said Fleming would be the foreman of said

plaintiff in the operation and mining of property

belonging to them as tenants in common; that said

[41] Fleming thereafter, and dui'ing the season

of 1911, did act as foreman in such mining opera-

tions; that affiant during said season, and during

said mining operations, frequently visited the camp
of said plaintiff, and occasionally made suggestions

to said Fleming in regard to the methods employed

by said Fleming, and complained that said Fleming

was extravagant, and that if his extravag6?nce did



Jack Lesamis et al. 43

not cease there would' be no profits to be divided

among the owners ; that affiant made like complaint

to said plaintiff Greenberg, and that Greenberg

then and there informed affiant that it made no dif-

ference to him, affiant, because if there was any loss

it was his, Greenberg 's loss, and not the loss of

affiant; that he, Greenberg, was responsible for the

expense incurred.

That in the month of December, 1910, in Green-

berg's store, at Kiana, in the presence of Manuel

Labanbero, Greenberg stated to affiant that he (af-

fiant) could go away; that he was not needed, and

that plaintiff would do the mining himself.

That in the month of January, 1911, in the pres-

ence of Martin F. Moran, the said plaintiff told affi-

ant that he need not worry about matters connected

with tlie mining of their properties, because he,

Greenberg, had plenty of money and would look

after that himself, and that if there were an}^ losses

he (Greenberg) would stand them,—or words to

that effect.

That while upon said No. One above the Star

claim, on Klery Greek, and dimng the operations

of said plaintiff thereon, and in the month of June,

1911, said Stewart Fleming, then and there acting

as the foreman of said plaintiff, stated [42] to

affiant that he, Fleming, took his orders from Green-

berg, and that affiant had nothing to say upon the

premises.

That the plaintiff made all pui'chases, and em-

ployed all labor, and received all of the output con-

nected with said mining operations during said min-
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ing season! of 1911, without consultation with affi-

ant, or with any of the other co-owners of said claim

or claims; that affiant was not asked to contribute

to the expenses of said mining operations until after

said mining operations had ceased, and only when

plaintiff had discovered that he had conducted said

mining at a loss; that affiant did not at any time

participate in the mining or operations of said

claim, or other property so conducted by said

Greenberg.

That on or about the 9th day of September, 1910,

at the store of said plaintiff, in Kiana, Alaska, affi-

ant heard the defendant John Tyapay and the de-

fendant Jack Lesamis tell the plaintiff that they

would not continue any longer to mine as copart-

ners, but were wiling to pay their share of the ex-

pense for assessment work, and that they proposed

to leave for the outside, and that said plaintiff then

and there told said defendants Tyapay and Lesamis

that that was all right, that he (Grreenberg) had

money, and would mine himself, and, addressing the

three of us, Greenberg said, "You can go where

you like; I will mine and be responsible myself; if

I lose, I lose my own money; I don't ask you boys

for one cent."

ANDY GARBIN.

Bubs'cribed and sworn to before me this the 19th

day of December, 1911.

[Seal] G. J. LOM'EiN,

Notary Public for Alaska, Residing at Nome.

[43]
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In the District Court for the District of Alaska^

Second Division.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY, and SAM
SALLO,

Defendants.

Affidavit of Martin F. Moran.

District of Alaska,

Nome Precinct,—ss.

Martin F. Moran, being duly sworn, on oath says

:

That he is the late United States Commissioner

of the Noatak-Kobuk Precinct, and is acquainted

with the above-named plaintiff, and the defendants

above named.

That in the month of January, 1911, at Kiana, in

said Noatak-Kobuk Precinct, he heard a conversa-

tion between said plaintiff H. Greenberg, and the

defendant Andy Garbin; that said conversation re-

lated to mining certain property in which said

Greenberg and Garbin were tenants in common;

that in said cowersation said Greenberg said to said

Andy Garbin, that for him not to worry about the

expenses, that he (Greenberg) would pay the ex-

penses, and of there were any losses that he (Green-

berg) would be the loser, and not Garbin; that he

(Greenberg) intended spending several thousand

dollars prospecting the country; that he had it to-
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spend, and that lie thought it would be well invested,

and by so doing he would open up a big country

[44] that would surprise the people up here, and

that the trouble with the country had been hereto-

fore that there had been no one to spend money;

that he had money and was going to spend it; for

Garbin not to bother, that he could go where he

liked, that he (Greenberg) was attending to this;

that said Greenberg stated in said conversation,

that for him (Garbin) "not to worry about losses,

that if there were any losses they are mine and not

yours."

That on other occasions, and during the year 1911,

affiant heard said Greenberg tell said Garbin, or say

to said Garbin, words to the same effect.

^Affiant further states that he is not interested in

the above-entitled action, or the result thereof.

M. F. MORAN.

Subscribed and sworn to before me this 19th day

of December, 1911.

[Seal] G. J. LOMEN,
Notary Public for Alaska, Residing at Nome. [45]

In the District Court for the District of Alaska,

Second Division.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY, and SAM
SALLO,

Defendants.
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Affidavit of John Katerenes.

District of Alaska,

Nome Precinct,—ss.

John Katerenes, being first duly sworn, on oath

says:

That he is acquainted with the plaintiff above

named ; that at three separate times during the year

1911, to wit, in February, in May and in June, he

was employed by said plaintiff, through one Stewart

Fleming, acting as foreman, for said plaintiff, to

do prospecting work and general mining; that be-

fore such employment affiant asked one Andy Gar-

bin for work, and was told by said Garbin that he

had nothing to do with the operations and mining,

but referred affiant to said Stewart Fleming; that

at the time of said emplojTuent Stewart Fleming

informed affiant that the plaintiff, H. Greenberg,

was responsible for the labor accounts, and would

pay affiant for his services ; that the work performed

by said affiant in the month of February was pros-

pecting work upon the ''HONEY" and ''NORTH
POLE" bench claims, between Bear and Kleary

Creeks ; that the work done by affiant in the months

of May and June was upon ,[46] "No. 1 Above"

the "STAR ASSOCIATION" on Kleary Creek,

and that affiant was paid for his services by orders

of Fleming upon Greenberg 's store, in Kiana, which

orders so received were, upon presentation, duly

honored

;

That affiant, while at work upon said No. 1 above,

in the latter part of May, 1911, said Stewart Flem-
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ing, said to Andy Garbin that he, Fleming, took

his orders from Mr, Greenberg, and that Mr. Gar-

bin had nothing to say about the work upon said

claim, and that said Stewart Fleming, while acting

as such foreman aforesaid, at other times while

upon said claim, and while said affiant was employed

as aforesaid, stated to affiant that Mr. Garbin had

nothing to do with the operations or mining upon

said claim, anid that no other person had anything

to do with said mining, except said Greenberg.

JOHN KATERENES.

Subscribed and sworn to before me this 18th day

of December, 1911.

[Seal] G. J. LOMEN,
Notary Public for Alaska, Residing at Nome. [47]

In the District Court, District of Alaska, Second

Division.

H. GREENBERG,
Plaintife,

vs.

JACK LESAMIS et al.,

Defendants.

Affidavit of Manuel Labandero.

Kiana, Alaska, Nov. 27th, 1911.

Manuel Labandero, of Kiana, Alaska, being first

duly sworn, deposeth and sa^eth: That he is per-

sonally acquainted with Jack Lesamis and H. Green-

berg, and that on or about September 10th, 1910,

he was in the Greenberg store in Kiana, Alaska,

and while there heard a conversation between said

Jack Lesamis and H. Greenberg, during which con-
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versation affiant distinctly heard Lesamis say to

Greenberg that he (Grreenberg) should do no work
on any properties of the Klery Creek Mining Co.

except assessment work for that year (1910), be-

cause he (Lesamis) was going outside for the win-

ter, and would not be held responsible for any more.

If, however, Greenberg wished to go ahead on his

own responsibility, he (Greenberg) could do as

much as he pleased.

The affiant further deposes and says : That while

again in the Greenberg store at Kiana, during the

latter part of December, 1910, he heard Andy Gar-

bin, with whom he is acquainted, and H. Greenberg

in a conversation, during which Greenberg told

Garbin to go away to any place he wished, as he

was not needed here, and that nobody would ask

him (Garbin) [48] for anything, as he (Green-

berg) was doing this himself. And, from the con-

versation at that time, he understood that H. Green-

berg would stand responsible for everything being

done in connection with the properties of the Kleey

Creek Mining Co.

Further the affiant sat/eth : That some time later

he met Robt. H. Fox, the foreman for the company,

on Klery Cr. during the summer, when he knew

well, and that Mr. Fox, offering him a letter to read,

which he held in his hand, said, ''I have a letter

from John Tyapay telling me not do anything more

than the assessment work on the properties, but to

be sure and do enough work to protect the claims."

However, Labandero did not accept nor read the

letter.



^ H. Greenherg vs.

Affiant further saytth, that he is not interested
in any way whatsoever in the above-named proper-
ties nor in the outcome of this action.

Signed, MANUEL LABANDERO.
Witnesses :

W. D'ARCY CHACE.
A. E. THOMPSON.

Subscribed and sworn to before me this 27th day
of November, 1911.

J. W. SOUTHWARD,
U. S. Commissioner, Noatak-Kobuk Precinct.

Sendee of a copy of the foregoing affidavits this

19 day of Dec, 1911, admitted.

WILLIAM A. GILMORE,
Of Attorneys for Plff. [49]

And thereupon the plaintiff read to the Court the
following affidavits and depositions, to wit : [50]

In the District Court for the District of Alaska,

Second Division.

No. .

H. GREENBERG,
Plaintiff,

vs.

JACK LESA^lIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY, and SAM SALO,

Defendants.

Affidavit of E. E. Fleming.

United States of America,

District of Alaska,—ss.

E. E. Fleming, being first duly sworn, deposes and
says

:
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I am a miner by occupation ; I have been informed

that H. Greenberg has begun suit against the Klery

Mining Company and. I have been requested to state

what I know with reference to the various transac-

tions, dealings and conversations between the mem-
bers of said Klery Mining Company known to me,

that can in any way throw light upon the matters

to be litigated, and for this reason I make this affi-

davit, as I have no other interest whatever in the

matter.

I went to the Kobuk District, leaving Nome Au-

gust 10th. When I arrived at Kiana, Izzy Provda,

who is agent for Greenberg at that place, told me
that he had sent up to the mine for the gold-dust,

and that Stuart Fleming had sent down four hun-

dred ounces of dust. I asked him if he had weighed

the dust and he said "No," that Andy Garbin had

brought it down, telling him that there were four

hundred ,[51] ounces in the poke. He said he

took Garbin 's word for it, and receipted to him in

this way: "Received one poke of gold-dust from

A. Garbin, belonging to the Klery Mining Co. the

poke said to contain 400 ozs."

When I got up to Klery Creek I mentioned this

matter to Stuart Fleming, remarking that he had

sent four hundred ounces down to the store, and

he told me that he had sent four hundred and fifty.

I told him no, that Garbin had only turned over

four hundred ounces. He said he knew there was

four hundred and tifty ounces, and told me to check

up his gold-dust account. I did so and found that

he had sent four hundred and fifty ounces and he
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showed me Grarbin's receipt to liim for the same.

We also weighed the remaining dust that was in the

strong box, Jack Lesamis at this time having the

ke}^ and I found the amount of gold in the com-

pany poke to be eleven ounces fifteen pwt. nineteen

and one-half gr. short. Stuart Fleming imme-

diately wrote to Provda, at Kiana, telling him to see

Garbin and find out in regards to the fifty ounces

and also to find out why the poke was short at the

mine. H. Greenberg arrived at Kiana that night

and this letter was given to him. He immediately

jumped Garbin about the matter and Garbin turned

the fifty ounces over toi him. Garbin then came

up to the mine on Klery Creek. Jack Lesamis

spoke to Garbin about the shortage of the poke, and

Garbin had me go over all the accounts for gold-

dust, and check it up, which I did and proved to

him that he was eleven ounces fifteen pwt. nineteen

and one-half grs. short. He said he did not see how
that could be, but after thinking it over for a day,

he went into the poke containing the royalty of the

Star Association Claim, of which George Stanley

[52] and Hugo Eckhard are the lessees, and took

the above amount of gold from that poke and trans-

ferred it to the company poke, he taking this gold

from that portion of the royalty poke which be-

longed to his nephew who was dro^vned this sum-

mer. Stuart Fleming had built a big dam early in

the spring and had mined out the ground below this

dam, and which it covered, and had then built an-

other dam further up the creek. The fnst dam cost

$3,800.00, the second one about $2,500.00; he had
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just commenced to sluice the day I got to the creek;

he told me that he was running behind and asked

me to check up his books and take ofl a financial

statement, showing just where he was at, which I

did. The night I arrived there it rained heavily,

and the creek rose rapidly and compelled Stuart to

take all his sluice-boxes out of the pit. The next

morning the water went down as quickly as it had

risen, and the creek bed was dried for work again,

and I suggested to Stuart that he run a bedrock

drain clear up to the second dam, cross-cutting the

creek at various places, in this way determining

whether or not there was a rich spot between his

workings and the dam, and if there was, to set up

his sl«ce-boxes there and pull the proposition out

before fall. This he did and had just finished the

drain and cuts, prospecting thorouglily as he went

along, when another heavy rain set in. This time

the creek rose very high and took out the end of the

upper dam, filled his bedrock drain, and did about

$2,000.00 worth of damage. At this Stuart then

decided to shut the mine down and lay off all the

men. About this time Greenberg arrived from

Kiana. He immediately jumped Garbin about the

gold-dust proposition, and also accused him of in-

terfering in the management of the properties in

such a way that it had caused [53] the company

to lose money this year. At this time Garbin was

the custodian of the key of the strong box of the

camp, which had all the gold-dtist in it, also the

papers belonging to the company. After consider-

able quarreling the owners settled down to a busi-
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ness talk, to find out how to bring the proposition

out this fall and what was best to do. They decided

finally to lease all their holdings to the men who

were there who w^ould work this winter, taking out

winter dumps on a twenty and twenty-five per cent

basis.

There had been a dispute between Greorge Stanley

and Hugo Eckhardt of the Star Association and

Bob Fox who, in conjunction with Greenberg has a

lay on the Oregon Association, as to the sidelines

between the Star and Oregon groups. Last July

Bob Fox had Hugo Eckhardt and George Stanley

arrested for trespass, as he claimed that they had

crossed over onto his ground and taken out some

money, and had them taken to Kiana. At the trial

the suit was dismissed. The second day after Green-

berg's arrival, Stanley and Eckhardt came up and

wanted that boundary line settled. So it was de-

cided by all to compromise the matter and that it

be left to Stuart Fleming and myself to fix the line

as near as we could, where we thought it would be

right. This we did, deciding to split the ground in

controversy in two and we set sidelines stakes upon

the new line. Stanley at this time telling Greenberg

that if he wished he could turn his waste water from

the waste ditch down through their old pit. This

Bob Fox did and it nearly washed out Stanley and

Eckhardt 's cabin before they could get it controlled.

After going back to the camp we commenced to

make out leases to those who wanted them, and in

two days we had all the ground leased out. [54]

When we were making out the last lease a dis-

cussion arose again as to the question of paying the
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unpaid labor and freight bill, the whole amount be-

ing about $6,500.00. Greenberg represented John

Tyapay's interest by having his power of attorney,

and he told Garbin and Lesamis that if they would

give him their notes payable in two years and a

mortgage on their share of the ground as security

for the payment of the notes, and also give him an

agreement empowering him or his agent to collect

all the royalties from the various leases which they

had just let, until he was paid back, that he would

pay all the indebtedness of the company. About

this time Garbin opened the strong box and took out

a bundle of papers and went out. A short time af-

terwards he returned and asked Jack Lesamis to

keep the key. Jack told him he d^id not want it, to

keep it himself. He went out again and shortly

afterwards returned again, forced the key into Jack's

hand and rushed out again. It occurred to me that

he was going to run away and I told Greenberg to

watch him. We inunediately went out and tried to

find him, but Garbin had gone. The day before, in

discussing the proposition with Lesamis, Greenberg

had told him that he thought it would be well for

him to borrow that portion of the royalty which

was in the strong box from the Star Association

Claim, and which belonged to his two brothers, to

help pay his share of the indebtedness. Jack said

he would try to do that, and after Garbin left this

was again referred to by Greenberg and Jack told

him he could take the gold, that he had spoken to

his brothers. There was about $2,000.00 in the

poke and the division of it would be about as fol-
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lows: One-half of it belonged to Martin and Frank
Lesamis, brothers of Jack Lesamis; one-fourth of it
belonged ,[55] to a nephew of Andy Garbin, who
was drowned; and one-fourth belonged to Joseph
Adamich, who was represented by Greenberg, he
having his power of attorney.

After Garvin had gone we saw that it would be
necessary to have the remaining leases signed in
Kiana, and so Greenberg asked Jack Lesamis to go to
Kiana with him and settle up the business. This
Jack said he could not do because he could not leave
his wife. • Well, then, Greenberg told him to sign the
remaining leases, which he did, and to give him his
note and mortgage and he would go down and finish
up the business with Garbin at Kiana. Jack thought
for a few minutes and finally decided that he would
go to Kiana, so he, having the key, opened the strong
box and took out all the gold there was in it, giving it

to Greenberg, and we then weighed the dust in each
poke, checked it up and marked each poke. Jack
wanted to keep some of the royalty back saying that
he would need it this winter, as he had no money upon
which to live, but Greenberg told him that they were
leaving $1500.00 worth of provisions in the ware-
house belonging to the company (which by the way
had not as jai been paid for to Robinson-Magids &
Co.) and to use from that all the provisions he
wanted, simply keeping an account of what he used

;

that he could take what he wanted for himself and
wife and for his two brothers and his wife's brother,
for the entire winter. Jack then asked him if his

credit was good at the store at Kiana, and Greenberg
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told him that it was, that both his credit and Andy
Garbin's credit was good there. Jack said he would

need some clothes and Greenberg told him he could

get anything he wanted there this winter, that he

would leave instructions with the agent there to that

effect. We then [56] all started out for Kiana.

In going along the trail near the Bob Fox dam, we

met Bob Fox, and he gave us a package of papers,

saying that he had found them in the mud close to the

water 's edge. This package proved to be all the orig-

inal locations and legal papers belonging to the

Klery Mining Company, which Garbin had taken

from the strong box before running away. A little

further on the trail Lesamis picked up Garbin's 45-

Colt six-shooter in the mud.

When we arrived at Kiana, which was about

twelve o'clock Saturday night, we went to the Rob-

inson-Magids & Go. store. We had not been there

five minutes before Jack Lesamis came in accom-

panied by his brother Frank and another Spaniard

by the name of Sam Salo. Frank Lesamis immedi-

ately demanded his gold. Greenberg asked him what

gold. He said his share of the royalty of the Star

Association Claim. Greenberg said that Jack Le-

samis had given him that gold to help pay his share

of the losses of the company and Frank Lesamis told

Greenberg that he did not care if he did, it was his

gold and he wanted it. I asked him if Jack had not

borrowed it from him to help pay his share of the

losses, and he said no, that he had not. Greenberg

then turned to Jack Lesamis and said, "Jack, didn't

you get this from your brother to help pay your share



58 H. Greenherg vs.

of the losses?" And Jack said, "I did not ask
this brother; I asked the other one." Then Frank
Lesamis asked Jack: "Why did you give it the gold

to Greenberg?" And Jack replied: ''I did not give

it to Greenberg; he took it." Frank Lesamis then

moved over toward Greenberg and assumed a threat-

ening attitude and demanded his gold. I stepped in

between them and told Jack Lesamis that they had
better all go to bed, that he had given that gold to

Greenberg and [57] that he was probably now re-

penting of it, but that we all were tired and hungry,

not having eaten anything since morning, and to come

over the next morning and Ave would talk business.

After considerable muttering Frank Lesamis and

Sam Salo went out, leaving Jack there. Jack stayed

and eat supper with us. The next morning was Sun-

day, and Judge Moran came over to the store and we

had a long talk. He said that the next day when his

office opened, that Frank Lesamis would demand and

replevin the gold, saying that he had a legal right to

it. That his brother had no right to give the gold to

Greenberg. But we told him it was understood at

the time that they were all agreed that Jack was to

give it to him. "Well," Judge Moran said, "this

brother said he did not agree to it. " " Well, '

' I said,

"then it is simply a matter of veracity?" Judge

Moran then told us that Andy Garbin had sold all his

right, title and interest in the Klery Mining Com-

pany to George Stanley for seven or eight thousand

dollars, he could not remember which, he, Stanley,

assuming all Garbin 's share of the debts of the com-

pany. He also said that Jack Lesamis had sold all
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his right, title and interest to Sam Salo. Greenberg
then said, '* Well, I see I have two new partners."

Moran said, ''It looks that way." Greenberg then
went for George Stanley and Sam Salo to come over

and see him as all the laborers were there waiting for

their money, and this $6,500.00 had to be paid that

day. George Stanley, Andy Gai^bin, Sam Salo and
Jack Lesamis came over. Greenberg said, "Well,
boys, I see I have a couple of new partners. '

' They
said, "Yes." "Well," he said, "that is all right;

now, what are we going to do about this labor?"

Stanley hemmed and hawed a little and said that he

didn't know whether they owed any labor or not.

Greenberg [58] said, "Stanley, don't you propose

to act square in this matter, don't you want to pay
what is right, or do you want a lawsuit on your

hands?" Stanley said that he intended to do what

was right, he wanted to do what was fair and square

in the proposition, and Greenberg said, "That is what

I want to do," and they then shook hands on that

agreement. "Well, now," he said "if we both are

of one mind on that, let us take up the settlement of

these men, foi* these men must be paid ; I always pay

my labor when they work for me, and these men have

got to be paid." George said, "Mr. Greenberg, be-

fore we can talk any further on this proposition we

have got to know where we are at. We demand an

accounting." Greenberg said, "I can give you an

accounting in fifteen minutes," and turned to me and

said,
'

' Ed, can you give them a statement of how the

company stands?" I said, "Yes, sir; in the time it

will take me to write it out, I can give them a state-
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ment of just ^ow much is due and omng." George
Stanley then said, "Mr. Greenberg, I don't know as

we owe you anything; you have got yourself into a

jack-pot. You are too good a business man to have

got yourself into this position that you are now in;

you entered into an agreement with Garbin and Le-

samis agreeing to give them $30,000.00 of a quarter

interest in Klery Mining Company's ground. You
gave them $6,000.00 down and agreed to give them

$24,000.00 out of the first gold to be taken from the

ground. This you hsivn^ done. When you pay the

$24,000.00 that you owe, as there has been more than

that come out of the ground, and give us an account-

ing, then we will talk business with you." Green-

berg said, "Then, Mr. Stanley, I see just what you

are after, you want to get into a lawsuit." And
George replied, "Well, it looks that way." Then

Greenberg went to his valise and got [59] out a

deed and agreement, which had been prepared by J.

F. Hobbes. This agreement was practically the

same except it specified that the operating expenses

were to be deducted first before the $24,000.00 was

to be paid to Lesamis, Garbin and Tyapay. They

were to receive $24,000.00 from the first net profits

of the clean-ups. This agreement was signed by John

Tyapay and Jack Lesamis and witnessed by Jack

Lesamis' wife. Sam Salo then spoke up and said,

"Let me see that agreement ; has Spanish Jack signed

that?" Greenberg replied, "Yes, and here is the

place for Andy Garbin to sign and which he was go-

ing to sign.
'

'

Stanley then notified Greenberg that he was going
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to present a bill to the Klery Mining Company for

services rendered and money advanced by Andy Gar-
bin and he was going to prepare it. They all then

went out.

The Robinson-Magids & Company had advanced

between eight and nine thousand dollars in cash with

which the labor had been paid at various times during

the summer, and also all the provisions and groceries

that had been used by the company for last winter

and this summer. The whole amount being, prob-

ably eighteen thousand dollars ($18,000.00).

Before I left Kiana, George Stanley presented a

bill for about twenty-four hundred dollars ($2,-

400.00) from Andy Garbin, which he said was the

amount due him for services and money that he had

advanced, he charging in the amount of five dollars

($5.00) per day for every day from the fall before,

irrespective of whether any work or business was

done or not. He also notified Greenberg that the

line between the Star Association and the Oregon,

which we had made a few days [60] previously,

did not go, and that he would hold the old line where

they contended it was in the first place, and would

hold Bob. Fox and Greenberg for any damages that

they might do or have done, on the Star Association

and warned him not to cross that line with his works.

E. E. FLEMING.

Subscribed and sworn to before me this 30th day

of October, 1911.

[Seal] WILLIAM A. GILMORE,
Notary Public in and for the District of Alaska.
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Rec'd copy of foregoing affidavit this 21st day of

December, 1911.

G. J. LOMEN,
Of Attys. for Defs. [61]

In the District Court for the District of Alaska,

Second Division.

No. .

H. GREENBEEG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM
SALLO,

Defendants.

Affidavit of J. F. Hobbes.

United States of America,

District of Alaska,—ss.

J. F. Hobbes, being first duly sworn, deposes and

says:

That he is one of the attorneys for Robinson,

Magids & Co., also of H. Greenberg; that late in the

fall of 1910 H. Greenberg consulted affiant with

reference to the partnership agreement between him-

self and the defendants Gai'bin, Tyapay and Lesamis,

and submitted a copy of the agreement which had

been drafted at the time the agreement was consum-

mated ; that Greenberg informed affiant that his part-

ners, after taking the agreement to be recorded,

stated to him that Judge Moran, then the IT. S. Com-

missioner at Kiana, had advised them that the agree-

ment meant that Greenberg should, pay them the de-
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ferred balance of twenty-four thousand dollars from
Greenberg's one-quarter interest from the output of

the properties involved, in addition to the six thou-

sand dollars and all the expenses of operating the

ground; that he believed they intended to take that

view of the matter and said Greenberg at that time

stated [62] to affiant w^hat the agreement was, to

wit, that the purchase price of the one-quarter inter-

est conveyed to him was thirty thousand dollars, six

thousand dollars of which was to be paid in cash,

which was duly paid over at the time of the execution

of the agreement, and the balance, twenty-four thou-

sand dollars w^as to be paid from the output of the

mines, after the necessary expenses of operating them

had been deducted; in other words, the partners were

to have all the net output after deducting expense of

mining until they had received twenty-four thousand

dollars; that his partners, Tyapay and Lesamis,

would be in Nome in the early smnmer of 1911, and

that when they came he wanted to have a conference

\\T.th them and have a definite and clear understand-

ing about the matter and have the same reduced to

writing; that in June, 1911, Mr. Greenberg brought

his partner, Tj^apay, to the office of affinat, and stated

that they had discussed- the matter of their original

partnership agreement, and that Mr. Tyapay had

agreed and did then agree, that the meaning of the

original contract and intention of all the parties at

the time the same was executed was that the deferred

payment of twenty-four thousand dollars should be

paid to them from the first moneys taken from the

ground after deducting the operating expenses, and
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instructed affiant to prepare a new deed incorporat-

ing such agreement; that thereupon affiant drew a

deed of the properties in question, in which was in-

corporated the declaration of the agreement, as fol-

lows:

''THIS INDENTURE, made the 17th day of

June, in the year of our Lord one thousand nine

hundred and eleven

Between JOHN TYAPAY, ANDY GARBIN and
JACK LESAMIS the parties of the first part, and
H. GREENBERG, the party of the second part,

WITNESSETH: [63]

That the said parties of the first part for and in

consideration of the sum of Thirty Thousand ($30,-

000.00) Dollars Gold Coin of the United States of

America, to them in hand paid by the party of the

second part, the receipt whereof is hereby acknowl-

edged, have granted, bargained, sold, remised, re-

leased and forever quitclaimed and by these presents

do grant, bargain, sell, remise, release and forever

quitclaim unto the said party of the second part, and

to his heirs and assigns an undivided one-quarter

interest of in and to all mining claims, mining ground

and mining property, located, owned, surveyed or

unsurveyed, recorded or unrecorded, held, owned or

claimed by the said parties of the first part, and being

situate in the Noatak-Kobuk Mining and Recording

District, District of Alaska; the interest hereby con-

veyed being an undivided quarter interest of each of

said parties of the first part, and a quarter interest

in the whole of said claims and mining property

($^,000.00 of said consideration has been paid in cash
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and hereby acknowledged; the remaining $24,000.00

is to be paid from the proceeds of said mining
ground, from the gross output, and from the first

output, after necessary expenses of operating said

ground have been deducted ; all the first gross output

shall be applied to the payment of said $24,000.00

after necessary expenses of operating have been de-

ducted).

TOGETHER with all the dips, spurs and angles,

and also all the metals, ores, gold and silver bearing

quartz, rock and earth therein; and all the rights,

privileges and franchises thereto intiident, append-

ant and appurwant, or therewith usually had and

enjoyed; and also, all and singular the tenements,

hereditaments and appurtenances thereto belonging,

or in anyways appertaining, and the rents, issues and

profits thereof ; and also all the estate, right, title, in-

terest, property, [64] possession, claim and de-

mand whatsoever, as well in law as in equity, of the

said parties of the first part, of, in or to the said

premises, and every part and parcel thereof, with the

appurtenances.

TO HAVE AND TO HOLD, all and singular the

said premises, together with the appurtenances and

privileges, thereunto incident, unto the party of the

second part, and to his heirs and assigns forever.
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IN WITNESS WHEREOF, the said parties of

the first part have hereunto set their hands and seals

the day and year first above written.

JOHN TYAPAY. [Seal]

JACK LESAMIS. [Seal]

Signed, sealed and delivered in the presence of

J. F. HOBBES,
JAS. W. BELL,

As to signature of John Tyapay.

J. F. HOBBES,
EUGENIA LESAMIS,

As to signature of Jack Lesamis.

United States of America,

District of Alaska,—ss.

On this 17th day of June, A. D, One thousand nine

hundred and eleven, personally came before me, J. F.

Hobbes, a Notary Public in and for said District, the

within named JOHN TYAPAY to me known to be

the identical person described within and who exe-

cuted the within instrument, and they acknowledged

to me that they executed the same freely, for the

uses and purposes therein mentioned.

WITNESS my hand and seal this 17th day of

June, 1911.

J. F. HOBBES,
Notary Public in and for the District of Alaska."

That on the 17th day of June, 1911, Mr. Tyapay

and Mr. Greenberg came to affiant's office to have the

deed executed [65] by Tyapay; that affiant read

the deed and agreement to Tyapay and pointed out

the difference between the first paper executed and the

present one, and asked Mr. Tyapay if he thoroughly
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understood the present paper—that the present deed

and agreement was being made to clear up the seem-

ing misunderstanding that existed between the par-

ties and that affiant wanted no misunderstanding

about the second paper; M-r. Tyapay stated that he

understood the matter and that the deed and agree-

ment as drafted was satisfactory to him and there-

upon he executed the same ; that there was not the

slightest question raised by Tyapay, and he made no

dissent whatever to the paper as signed by him ; that

James W. Bell was present during the conversation,

and signed the instrument as a witness to Mr. Tya-

pay 's signature; that later on, to wit, on the 8th day

of July, 1911, Jack Lesamis, another partner of Mr.

Greenberg, came to the office of affiant with Mr.

Greenberg on the same business; that affiant care-

fully read the instrument as drawn and signed by Mr.

Tyapay, to Mr. Lesamis and also asked him if he

understood the matter, and at the same time ex-

plained in what way the paper differed from the deed

and agreement first executed by the partners. Mr.

Lesamis stated that he understood the matter and

that it was all right, and thereupon he executed the

same without any objection wahteYer; that in each

instance affiant was especially careful that both Tya-

pay and Lesamis would understand the difference be-

tween the two documents in order that no further

misunderstanding might exist between the partners.

Affiant further says that he makes this affidavit for

and on behalf of the plaintiff in this action for the

reason that said plaintiif was obliged to depart from

the District [66] of Alaska, on the last boat at the
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close of navigation, and has not returned to Alaska,

and is unable to make affidavit of the facts above

stated.

J. F. HOBBES.

Subscribed and sworn to before me this 21st day

of December, 1911.

[Seal] L. W. HAYDEN,
Notary Public in and for the District of Alaska.

Service of the foregoing affidavit by copy admitted

this 21st day of Dec, 1911.

G. J. LOMEN,
Of Attys. for Defts. [67]

In the District Court for the District of Alaska,

Second Division.

No.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY
GARBIN, GEi?OGE STANLEY and SAM
SALLO,

Defendants.

Affidavit of Philip Ii([urphy.

United States of America,

District of Alaska,—^ss.

Philip Murphy, being first duly sworn, deposes

and says:

That he is a resident of Nome, Alaska, and is well

acquainted with all the parties in this action ; that he

is the agent at Nome of the Robinson, Magids &
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Company; that he had a conversation with M. F.

Moran, sometime during the summer of 1910 in

Nome, in which conversation Mr. Moran said to

affiant in substance and effect as follows: "That if

the boys," meaning Tyapay, Lesamis and Garbin,

"wanted to hold Mr. Greenberg to the technical con-

struction of the agreement, to wit, that Greenberg

should pay them twenty-four thousand dollars from

the output of one-fourth of the ground, they would

win out and that he would stay by the boys.
'

'

That during the past week affiant had a conversa-

tion with Andy Garbin, one of the defendants herein,

in Nome, in which conversation Garbin stated to

affiant that George L. [68] Stanley represented

his, Garbin 's, interests in the Klery Creek Mining

Company's affairs in this litigation.

Affiant further says that in the month of July,

1911, a telegram was received by him, addressed to

H. Greenberg, from one of the memebers of the

Robinson, Magids & Co., at Candle, Alaska, which

telegram stated that Andy Garbin, one of the part-

ners of the Klery Creek Mining Company requested

Mr. Greenberg to employ forty men and send them

to Kiana at once to work upon the Klery Creek Min-

ing Company's properties; that in pursuance of said

instructions Mr. Greenberg, to the personal knowl-

edge of this affiant, did employ a large number of

men and sent thr same to Kiana, Alaska, to work for

the Klery Creek Mining Co., in pursuance of the in-

structions contained in said telegram.

PHILIP MURPHY.
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Subscribed and sworn to before me this 21st day

of December, 1911.

[Seal] L. W. HAYDEN,
Notary Public in and for the District of Alaska.

Service of the foregoing affidavit by copy admitted

this 21st day of Dec, 1911.

[Seal] G. J. LOMEN,
Of Attys. for Defts. [69]

In the District Court for the District of Alaska,

Second Division.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY
GARBIN, GEORGE STANLEY and SAM
SALLO,

Defendants.

Deposition of Andy Garbin, a Witness on Behalf of

Plaintiff.

APPEARANCES

:

Eor Plaintiff: Mr. WILLIAM A. GILMORE, Mr.

J. H. HOBBES.
For Defendants : Mr. O. D. COCHRAN, Mr. G. J.

LOMEN.
Mr. ANDY GARBIN, one of the witnesses named

in the hereto attached stipulation, being first duly

sworn by L. W. Hayden, Notary Public, testified as

follows: [70]

Direct Examination by Mr. GILMORE.
Q. State your name in full, if you please.

A. Andy Garbin.
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Q. How long have you been in the country, Mr.

Garbin?

A. This next spring will be seven year.

Q. And how long have you been in the country up

there, around Kiana and the Kobuk country ?

A. On July two years ago.

Q. Two years ago last July?

A. Yes, last year,—this year July.

Q. Now, you are one of the locators of the claims

around Klery Greek ? A. Yes.

Q. You staked some of the claims yourself?

A. Yes.

Q. And Mr. Tyapay staked some? A. Yes.

Q. And Mr. Lesamis? A. Yes.

Q. All three of you? A. Yes.

Q. And you remember in March, 1910, meeting

Mr. Greenberg? A. Yes.

Q. At that time you entered into a partnership

with him? A. Yes.

Q. How soon after you signed the agreement and

deed on the 19th of March, 1910, did you go to work ?

A. Yes.

Q. Who went to work? [71]

A. We all three.

Q. Did you hire any men? A. Yes.

Q. How many men did you hire?

A. Probably fourteen or sixteen men, maybe more,

maybe eighteen sometime, you know.

Q. Who hired the man? A. The foreman.

Q. What is his name? A. Bob Fox.

Q. Who hired Bob Fox? A. We.
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Q. Who did?

A. I and Spanish Jack and John Tyapay.

Q. Was Greenberg there'?

A. No, he was not there.

Q. Where was he %

A. He was, I think, in Nome at that time ; he no

was there.

Q. How long did Mr. Greenberg stay at Klery

Creek after you signed the agreement?

A. Was there,—we sign the agreement afternoon

sometime and the next day he went away.

Q. Went away the following day? A. Yes.

Q. Did you agree with Mr. Greenberg, you and

Spanish Jack and Tyapay that you would go to work

and mine ?

A. Yes, we was talking that way, go to work to-

gether.

Q. Did you decide at that time to hire Bob Fox?

A. No, not at that time he no was there.

Q. Did you decide at that time with Mr. Greenberg

that [72] you would hire somebody to take charge

of the work? A. Yes.

Q. But you agreed upm Bob Fox aftenvards ?

A. Yes, when Bob Fox come.

Q. At that time who had charge of the store at

Kiana ?

A. In Kiana there was no store at that time.

Q. Where was Greenberg 's store?

A. His nearest store in Candle.

Q. Now, Mr. Greenberg agreed to furnish you

groceries and provisions?
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A. Yes, to 1910, to first of July.

Q. From March to the first day of July?

A. Yes.

Q. Did you go to Candle to get those groceries?

A. No, he sent them there.

Q. What did he send over?

A. The things he promise, we made a bill.

Q. You made out an order ?

A. Yes, but I don't remember now.

Q. You made out the order on Candle?

A. Yes.

Q. Did Mr. Greenberg take the order over to Can-

dle with him? A. No, we sent it over.

Q. You sent it over? A. I think so.

Q. Who did you send it by?

A. I think Sam Magids, his partner.

Q. Did you receive the things you ordered ?

A. Some things yes, some things no. [73]

Q. But he sent you the things he had?

A. Yes, some things he did not have.

Q. But ever}i:hing he had at Candle?

A. Yes, what he had, what he agreed to send.

Q. Now, you continued to mine right along all

summer, the summer of 1910, after the first of July ?

A. We continued going to September, I think,

sometime 1910.

Q. Now, Andy, who furnished the groceries after

the first of July, 1910?

A. Afterfirst of July?

Q. Yes.

A. Well, he sent them from the store.
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Q. Who did?

A. Sam Magids and Greenberg; it is the same

thing.

Q. You understand me, don't you? Who fur-

nished the groceries to the Kiana Mining Co. after

July first, 1910?

A. Same thing ; Greenberg, I think so.

Q. It was the Robinson-Magids Co., wasn't it?

A. Yes.

Q. What is known as the Greenberg store?

A. Greenberg store ; w^e had an understanding be-

tween them.

Q. That is, you had an understanding that you

would buy from them.

A. Yes, we would buy from them.

Q. You did not make any new agreement about the

groceries? A. No, never. [74]

Q. Went ahead under the same arrangements,

Greenberg to furnish the groceries? A. Yes.

Q. Did you ever pay the Robinson, Magids Co. or

settle \^dth them in any way for the groceries you got

in the summer of 1910, after the first of July?

A. Yes, sir; Ave

—

Q. Did you do it personally ? A. No.

Q. Did Spanish Jack do it to your knowledge?

A. No, no.

Q. Did you ever have any settlement with the

Greenberg store or the Robinson-Magids Co. at any

time since you went to mine there in the simimer of

1910? A. No.

Q. You personally ?
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A. No, I personally, no, but we see when we quit

mining that fall ; we saw the whole bunch down there.

Q. At the close of the season of 1910?

A. Yes ; Greenberg take all the gold-dust, he says,

"Boys, I don't know how much assay the gold, so we

will see."

Q. I do not ask you about that, Mr. Garbin; just

answer the question. I asked if you ever made any

settlement with Robinson-Magids Co. fo your own

Ivnowledge? A. Yes, at that time.

Q. Did you make a settlement? A. Yes.

Q. With the Eobinson-Magids Co. I

A. And Greenberg too was there.

Q. Did you personally make a settlement with the

store [75] at Candle, Robinson-Magids Co.?

A. No.

Q. Did Spanish Jack? A. No.

Q. Did John Tyapay ever make a settlement ?

A. No.

Q. Now, then, let me ask you if you own any in-

terest to-day, in the Klery Mining Co. ? A. No.

Q. None whatever? A. No.

iQ,. What did you do with your interest?

A. I sold it.

Q. To whom? A. Mr. Georgie Stanley.

Q. What did you get for your interest, Andy?

A. I got seven thousand five hundred dollars.

Q. Did you get it all in cash? A. No, sir.

Q. How much of it in cash ? A. Nothing. .

Q. Nothing in cash? A. Nothing yet.

Q. Got it all in promises? A. Yes, I think so.
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Q. Was the promise in writing? A. Yes.

Q. Promissory note ?

A. Agreement to pay me $7,500.00.

Q. You have the $7,500.00 coming then, have you,

from Mr. Stanley? [76] A. Yes.

Q. Is that coming out of the property?

A. Why certainly, from my own ground.

Q. From your interest in the property?

A. Yes.

Q. And when are you going to get it, Andy?
A. I think any time.

Q. Sir?

Mr. COCHRAN.-^Objected to as wholly imma-

terial whether he sold his interest in the property or

not.

A. When he get money to pay me.

Q. Are you to get your $7,500.00, the considera-

tion for the transfer to Stanley, from' this ground

that you sold, or are you to get it from any property

that Stanley owns?

Mr. COCHRAN.—Objected to as wholly irrele-

vant and immaterial and not the best evidence.

A. Yes, I expect it.

Q. You expect to get it from what?

Mr. COCHRAN.—Same objection.

A. Same thing.

Q. You expect it from what?

A. From my interest.

Q. From your interest in the Klery Mining Co.?

A. My on interest.

Q. Your interest in the Klery Mining Co. ?
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A. My own interest in Klery Creek.

Q. Now, Andy, are you to get anything more than

$7,500?

Mr. COCHRAlSr.—Objected to as irrelevant and

immaterial. [77]

A. Well, if there be enough of rich ground, he give

me, I take it.

Q. What else is he going to give you?

Mr. COCHRAN.—^Same objection.

A. I don't know; probably if he take one million

he give me fifty thousand more ; I don't know.

Q. Have you any written agrement?

Mr. COCHRAN.—Same objection.

A. No, but I think he a honest man and will give

me more if it is rich ground.

Q. Now, Andy, can you read English ?

A. Very little, very little ; not much.

Q. Can you read that paper ? Just look at it and

see. (Hands witness paper.) You can read that,

can you ?

A. I read it but I cannot understand it.

Q. Is that a copy of the deed that you made to

George Stanley? Do you recognize that, Andy, as

being a copy of the deed made to Stanley?

A. I think so.

Q. You may examine it. That is a copy of the

deed, is it? A. Yes.

Q. Now, Andy, did you make any other paper or

sign any other paper between you and Stanley with

reference to this property other than the one paper,

one deed ? Did you sign more than one paper when
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you and Stanley settled?

A. I think, yes, I sign another one, too.

Q. How many more?

A. No more ; two, I think.

Q. Just two papers ? [78] A. Yes.

Q. One was the deed from you to Stanley?

A. Yes.

Q. What was the other paper?

A. Same thing, I think; I think same thing.

Q. Same paper?

A. I no remember now.

Q. Did you have an agreement with Stanley that

he was to turn the property back to you later on when

you get through fighting Greenberg?

A. No, never.

Q. Did you have any other agreement with Stan-

ley, other than your deed to George Stanley?-

A. I don't know.

Q. You do know whether or not you entered into

an agreement or not?

A. Yes, but I never expect him to give me back

the property.

Q. Did you enter into any other agreement other

than your deed to him? A. Yes.

Q. Have you that agreement with you ?

A. No, I got none.

Q. "Where is it, where is the paper you and Stanley

signed? A. I got no paper.

Q. Who has got it. Do you know who has got it?

A. I think Stanley has got it.

Q. When did you see it last ? When did j^ou see
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this agreement between you and Stanley last, how

long ago, [79] this morning ? A. Yes.

Q. Who had it then, Mr. Lomen*?

A. No, I think Stanley had it.

Q. You were subpoened to bring with you all

papers relating to this. What was the substance of

your agreement, what did Stanley promise to do,

and what did you promise to do ?

A. I got nothing to do, he got everything.

Q. He has got everything to do? A. Yes.

Q. What was he to do, what did he promise on this

paper to do?

A. Turning to him everything what I got here.

Q. I am not asking about the deed from you to

Stanley. I am asking you about the second paper.

A. Second paper?

Q. What did Stanley agree to do in the second

paper and what did you agree to do ?

A. He agreed to get everything just complete,

everything.

Q. He promised to go ahead and litigate Green-

berg, did he ? A. That is none of my business.

Q. Did he agree in the paper to go ahead and liti-

gate Greenberg?

A. He buy all the interest I got.

Q. Who drew up this paper between you and Stan-

ley? A. Which, last paper?

Q. No, the deed? [80]

A. Deed, first deed?

Q. Last September?

A. Last September,—I don't know, I no remember

now.
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Q. Did Judge Moran write it, or Mr. Black ?

A. I guess so, Black.

Q. When was the next paper drawn between you

and Stanley? A. To-day.

Q. What time to-day? A. To-day sometime.

Q. What time to-day?

A. Eleven or twelve o'clock.

Q. Who drew it up, who made it, who wrote it %

A. Somebody that had a right. Miss Sullivan

—

Q. Did you see it written up? A. No.

Q. Did you hire anybody to writ it. Well, just

tell me now where you and Stanley were when the

paper was prepared ?

A. No, I was not present.

Q. Who told Miss Sullivan, did she write it on the

typewi^iter? A. I don't know, I didn't see.

Q. Who told her to write it, Stanley or you?

A. We between us.

Q. The two of you? A. Yes.

Q. Where is that paper ?

A. It is somewhere, I don't know where it is.

Q. Have you got a copy of it with you ? Look and

see.

A. I don't know where it is; some place. [81]

Q. Was it written on the typewriter?

A. I don't think so.

Q. Was it typewriting, the same as this kind of

writing? A. No.

Q. Written out with a pen and ink?

A. It would be pen and ink.

Q. Did you have two copies ? A. No.
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Q. Just one? A. Just one.

Q. Who took it, did Stanley take it or did you,

after you signed it?

A. I don't know; maybe lie left it some place.

Q. Now, Andy, did you and George have any other

papers -resides the one you had up there in Septem-

ber, and the one you drew this morning?

A. No more.

Q. No more ? A. No.

Q. You don't know where the one is you signed

this morning?

A. Foolish, I signed it, but I don't know.

Q. What did you sign it this morning for ?

A. Sign it for give the man everything, was a little

short—that paper I give his only part, I give him

more, everything.

Q. You wanted to give him something you left out

of the first one, you wanted to give him more power,

more authority?

A. He got everything I got to give him, everything

I promise. [82]

Q. Did Stanley pay you anything this morning for

the second paper, any money? A. No.

Q. Has he ever paid you a dollar for your interest

in the Klery Mining Co. ?

A. That would go with the first paper, you see.

Q. Did he ever pay you any money for the first

paper ?

A. He did not pay me money but he is going

to pay me.

Q. I ask you, did he ever pay you any money ?
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A. No.

Q. Never has ? A. No.

Q. Have you anything in writing, Andy, to show

that you are going to get anything more than

$7,500.00?

A. I told you if it is rich ground I will get more.

Q. Have you anything to that effect in writing?

A. No, just between us, that is all.

Mr. OOCHRAN.—Object to the question pro-

pounded to the witness, or any question in relation

to the transfer of the property in question from the

mtness to Mr. Stanley, or any question in relation

to any consideration therefor, on the ground that it

is wholly irrelevant and immaterial.

Q. Have you anything in writing, any memoran-

dum or writing or contract of any kind to show that

you are to get anything more that $7,500.00 from

Stanley?

Mr. COCHRAN.—Object to the question on the

ground that it is irrelevant and immaterial.

A. No, sir. [83]

Q. Where did you live, Andy, in the winter of

1910, a year ago now? A. 1910, no, this time?

Q. In December or November and December ?

A. I was around the country.

Q. Klery Creek.

A. Sometime I was doing my assessment work.

Q. Where did you live?

A. I got no that time home.

Q. Have you got a cabin there ?

A. I got a cabin lots, but I was sometime in Kiana,
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I was sometime in Klery Creek. .

Q. Where were you in the spring of 1911, in Jan-

uary, February and March ?

A. Well, I was around the country, somewhere.

Q. Where were you in April, 1911 ? A. April ?

Q. Yes? A. Well, I was in Kiana.

Q. Where were you in May, 1911 %

A. I was in Kiana. Otter Creek you see, all

around the country.

Q. Where was your home? Where did you con-

sider you lived? A. I got no home.

Q. Where did you sleep and live then, in the month

of May of this year, 1911 ? A. In May you mean ?

Q. Yes?

A. Well, I was sometime sleep up to No. 1 above.

[84]

Q. On Klery? A. Yes.

Q. Where were you in the month of June, 1911?

A. Well, I was that time, Stuart Fleming ive

started in sluicing ; I was there.

Q. In June, 1911? A. Yes.

Q. Where were you in July?

A. Same place, somewhere, Kiana.

Q. Where did you spend most of your time in

July? A. Most at No. 1.

Q. No. 1 above on Klery? A. Yes.

Q. Where were yo^ in August, 1911, August of

this year?

A. August, too, same place, sometime come down,

sometune come up.

Q. Most of the time?
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A. Sluice time I most was there.

Q. Now, were you working in June when sluicing

was going on? A. I no work at all.

Q. Did you work in July? A. I do no work.

Q. Did you Avork in August while sluicing was

going on ? A. No.

Q. Where did you sleep in July and August ?

A. Sometime in Kiana.

Q. When you were on No. 1 Klery Creek where

did you sleep ? [85]

A. I was sleep with the foreman.

Q. Who was the foreman ? A. Stuart Fleming.

Q. Did you sleep in the same cabin with him ?

A. Yes.

Q. Where did you eat? A. In the cabin.

Q. Were you drawing wages? A. No, sir.

Q. Did you pay for your board?

A. I did not pay anything ; I got to pay it.

Q. What were you doing in the month of June,

while Stuart Fleming was sluicing?

A. Just watching around there; sometime he go-

ing to clean up he call me, "Ajndy, come help and

clean up."

Q. Who took the gold in July and August, this

summer, who took charge of it ?

A. He was there in the house. Stuart told me, "I
am pretty busj^" he say, ''you better take the key."

Q. Who took the gold from the sluice-boxes and

carried it to the cabin?

A. Sometime Fleming and sometime me.

Q. Who weighed it? A. Both of us.
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Q. And did you carry the key, Andy, during the

whole time, during July and August ?

A. Sometime I carry it and sometime I give it to

him.

Q. Who took the gold from Kler}^ Creek down to

Kiana ? A. I did.

Q. Who did you give the gold to ?

A. I give it to Greenberg. [86]

Q. Did you give it to Greenberg personally or to

his agent? A. I give it to him.

Q. Do you remember taking 450 ounces of gold-

dust down and giving it to Izzy Provda,—you know
Izzy Provda, do you ? A. Yes.

Q. Did you take 4'50 ounces of gold-dust and give

it to him? A. Yes.

Q. Did he give you a receipt for it ?

A. I give it to him 400 ounces.

Q. Well, whatever it was, did he give you a written

receipt? A. Yes.

Q. Where is that w^ritten receipt?

A. I give it to him back again, he give me the gold.

Q. You gave it back to him ? A. Yes.

Q. Did you read the receipt ?

A. I don 't know read anything about.

Q. Now, where was he when you gave him this

gold? A. I no remember.

Q. Was he in Kiana ?

A. In Kiana yes, in the store.

Mr. COCHRAN.—In Greenberg 's store?

A. Yes.

Q. How^ long did joii carry that receipt? The
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receipt he gave you for the 400 ounces ?

A. Before giving Greenberg I carry it probably,

I think— [87] I don't know exactly; five or six

days, maybe.

Q. Then later on you got the gold back?

A. Yes, when coming Greenberg back, I give him

the gold and I take m}^ receipt here. You want

to see it?

Q. Yes. You have not the one you got from Izzy ?

Mr. COCHRAN.—Is that the receipt Greenberg

gave you? A. Yes.

Q. This is the receipt. Who gave you this receipt ?

A. Greenberg, no Sam Magids, or Provda, I guess.

Q. Yes, was Greenberg there himself? A. Yes.

Q. Did Provda write this out and give it to Green-

berg and Greenberg hand it to you ? A. Yes.

Q. It is signed by Provda? A. Yes.

Q. It is signed Robinson, Magids Co., by Provda ?

A. Yes.

(Exhibit '^B" read into the record.)

[Exhibit "B."]

"Robinson, Magids Co.

Candle, Alaska, 19 ,

$450oz.

Received of Klery Mining Co. A Garbin, H. Green-

berg, John Tyapay, Jack Lesamis, 450 oz. gold-dust

to be applied on account after assay.

ROBINSON-MAGIDS CO.,

Per I. PROVDA.
No. ."
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Q. How many of the claims belonging to the Klery

Creek Mining Co., has gold been found upon in min-

ing quantities? [88]

Mr. COCHEAN.—Objected to as assuming that

the Klery Creek Mining Co. have any claims what-

soever.

A. Well, there was found above on No. 1.

Q. One above? A. Yes, one above.

Q. Any others? A. Some little prospecting.

Q. There has never hen any mining done except

on No. 1 above. Have any of you, individually or

otherwise, ever worked any of the other claims owned

jointly by yourselves as partners, or otherwise ?

A. I Avas for Greenberg working a few days in

1911.

Q. Is there any claim except No. 1 above upon

which pay has been found?

A. I don't think so; no, no.

Q, Have you the books of the Klery Mining Co. ?

A. I got nothing to do with the Klery Mining Co.

Q. Who has got the books of the Klery Mining

Co.? A. In 1910?

Q. Who has possession of them, where are the

books ? A. I think George Stanley got them.

Q. Where did George Stanley get them?

A. (No answer.)

Q. Where did Stanley get the books?

A. Bills, books, everything?

Q. Yes, bills and books, everything?

A. From Greenberg.

Q. When? A. I don't know exactly. r89]
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Q. When did you see the books last?

A. I think last time I see when we was settling

in 1910.

Q. You have not seen them since?

A. Since, bills,

—

Q. When did you see the books that were kept by

the Klery Mining Co. or any of them, last ?

A. Last?

Q. How long ago did you last see them?

A. I don't know anything about it because I don't

know reading, I don't know anything about.

Q. When did you see the bills last of the Klery

Mining Co.? A. Bills?

Q. Yes.

A. I don 't know ; never came an}- to me.

Q. Are the books in Nome ? A. I don't know.

Q. Did you see them in Nome? Will you please

produce at this time, the books of the Klery Mining

Co. and the bills of the Klery Mining Co., showing

the indebtedness if any between the partners of the

Klery Mining Co. for 1910 or 1911?

A. You mean for showing on books what is due ?

A. The books and bills showing the debts?

A. I could not show it to you because somebody

else got them now.

Q. Who has got them ? Did you give them to Mr.

Cochran? A. No, I not give them.

Q. Did you see them in Mr. Cochran's office sice

you [90] have hen in Nome?
A. I don't know^ anything about them.

Q. Will you deny that you have seen them in Mr.

Cochran's office since you have been in Nome?
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A- I think see some bills
;
yes.

Q. You did see some of them? A. I think so.

Mr. COCHRAN.—I have some books in my office

which probably are the same books referred to by

counsel, and I at this time offer to allow counsel to

examine the books at any time and to make copies

of the books or any other papers in my possession,

appertaining to this litigation in any way, but I re-

fuse to bring them over here now and allow them to

be offered in evidence, because I am not finished

with the books, in checking them up at this time,

posting them.

Mr. GILMORE.—In addition to the subpoena, it

required the witness to bring the papers and books-

with him; we ask his counsel to produce them so

that they may be read into the records, the items,

that we may show by the books that the Klery Min-

ing Co. operated in 1910 ad 1911, the property in

dispute.

Mr. COCHRAN.—You may go at this time to

my office and examine those books, or at any time

at your own convenience, and you may [91] have

free access to them and may take copies of them if

you like. I have not yet had the books posted.

Mr. HOBBES.—We require those books for the

purpose of this examination, at this time.

Mr. LOMEN.—You are not entitled to them.

Mr. HOBBES.—Why ?

Mr. LOMEN.—Because you can have copies of

them.

Mr. HOBBES.—We are not relegated to copies,

the statute provides for that.
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Mr. GILMORE.—We mil adjourn the taking of

this deposition until to-morrow morning at ten

o'clock.

Mr. COCHRAN.—(To Witness.) You need pay

no attention. The witness very little understands

the English language and speaks it very poorly.

The books referred to, if those are the books, were

not received from the witness and the witness has

no right to demand them from my possession and I

would not give them to him if he did.

(At this time the notary asks the witness to pro-

duce the books, which is refused.)

,Mr. GILMORE.—We require that this witness

and the other two witnesses be required to appear

at Judge Murane's office to-morrow morning, De-

cember 21, at ten o'clock.

Cross-examination by Mr. COCHRAN. [92]

Q. Mr. Garbin did you give the books that we

have to me or to Mr. Stanley ? A. No.

Q. Did you give them to me ? A. No.

Q. Did you give any bills to me ? A. No.

Q. Does the Klery Creek Mining Company own

any ground that you know of, as such, as the Klery

Creek Mining Company ?

A. No, I have nothing to do.

Q. Now, Mr. Gilmore asked you how many claims

owned by the Klery Creek Mining Company pay

had hen found on ; do you know of any property of

the Klery Creek Mining Company?

A. Only No. 1 we found pay.

Q. Now, who does that belong to ?
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A. To Greenberg and me and John Tyapay, and

Spanish Jack.

Q. What infrest have you, or did you have ?

A. I had a quarter interest.

Q. And what interest did Tyapay have?

A. Same thing.

Q. And Greenberg the same?

A. The same thing.

Q. And Lesamis the same? A. Yes.

Q. And has the Klery Creek Mining Company a

partnership worked or done anything, ork of mining

since September 1, last year ?

A. Ko, Greenberg was working there, that is all,

and two boys was outside— [93]

Q. Did you have anything to do with Greenberg 's

Avorking in 1911 ?

A. I no got nothing to do with Greenberg ; he work

himself, for his own hook.

Mr. COCHRAN.—That is all.

Mr. GILMORE.—That is all.

. ,[94]

ANDY GARBIN, recalled.

^Direct Examination.

(By Mr. GILMORE.)
Q. Andy, do you know what book this is ?

A. Which is book; I don't know^ an}i:hing about

this book.

Q. Did you ever see that book before ?

A. I think what I see, but I don't know what is in.

Q. Where did you see it?
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A. I think I no saw, but I tliink it is one up to No.

1 Greenberg camp.

Q. Last summer did you see it up there at the cabin

on No. 1, last summer?

A. I think so, I see books there but I don 't know.

Q. Did you see that book ?

A. I don't know; it got no mark; I don't know, I

not sure.

Q. Andy, did you write a letter down to Greenberg

last spring, the spring of 1911 ?

A. To Greenberg?

Q. Yes.

A. Ytes, but I don't write it ; somebody else write it.

Q. Who wrote it? A. I think Judge Moran.

Q. Wrote it for you ? A. Yes.

,Q. Have you got a copy of your letter ? A. No.

Q. Has Judge Moran, a copy of it ?

A. No, I don't think so ; he got no copy.

Q. When did you write that letter, what month,

when [95] did you get Judge Moran to write it ?

A. Oh, I guess that was sometime in July.

Q. What did you say to Mr. Greenberg about

bringing up some men, anything ?

Mr. COCHEAN.—Objected to because it assumes

that he said anything to him about bringing up any

men, and is objected to on the further ground that the

original letter is not produced and shown to the wit-

ness.

Mr. LOMEN.—And is not the best evidence.

Q. What did you say to him in that letter about

bringing up some men ?
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A. It was for the foreman to send.

Q. What did you say in the letter that Judge

Moran wrote for you, if anything, about bringing

men up to Klery Creek?

Mr. COCHRAN.—Same objection.

Q. What did you say in the letter that Judge

Moran wrote to Greenberg about sending men up to

Klery Creek to work for the summer?

Mr. COCHRAN.—We impose the same objection

and insist that counsel at this time produce the letter.

Mr. GILMORE.—We state to you that we have not

the letter at this time. We wish to introduce second-

ary evidence.

Q. What, if anything, was said ?

A. Well, I told you I no remember that kind of

thing.

Q. What was in the letter then? Tell me. [96]

A. I no remember now.

Q. Now, didn't you state in that letter that Moran

wrote for you to tell Greenberg to send up forty or

fifty men to work on the Klery Creek mining claims

during 1911?

Mr. COCHRAN.—We insist that counsel at this

time produce the letter and exhibit it to the witness.

(To witness.) I direct you not to answer that ques-

tion mitil he produces the letter.

Q. You don't remember what was in the letter, is

that it?

Mr. COCHRAN.—You can answer that, if you re-

member. Do you remember what was in the letter ?

A. I think so. Stuart Fleming he got no way of
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working men so he called me, he said, "Andy, if you
please, go to Kiana dowTi and tell him to bring some
men ; I need some men for work. '

'

Q. And did you go to Kiana ? A. Yes.

Q. Did you g^i a letter written to Greenberg?

A. Yes.

Q. And that was the letter that Judge Moran
wrote ? A. Yes, I think so.

Q. How many men did you say to send up ?

A. I no remember now.

Q. Who were the men to be for, for Greenberg or

the Klery Mining Company ?

Mr. COCHRAN.—Objected to as not the best

[97] evidence; and do not answer any more ques-

tions in relation to the letter until the letter is shown,

it appearing that counsel is now jockeying, and has

the letter in his possession.

Q. Do you refuse to answer, Andy?
Mr. COCHRAN.—Do not answer unless counsel

says he has the letter.

lQ.
Now, Andy, you are just joshing about selling

out to George Stanley?

A. Joshing; he got to pay me; I got nothing to

pay, he got to pay me.

Q. What have you got to show he has to pay ?

A. That is between us.

Q. Have you got any paper?

A. That is my business.

Q. You are going back to Klery Creek when you

get through with this lawsuit, or when you get

through at Nome ?
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A. I got a little shanty there.

Q. Are you going there to look for work ?

A. I going to prospect; I got no more like jack-

rabbits ; I go look for more.

Q. Andy, you know Phil Murphy, do you not, the

gentleman sitting by the door? A. Mr. Murphy?

Q. Yes, you know him ? A. Yes.

Q. Been acquainted with him quite a while ?

A. This siunmer, a year ago.

Q. You have been over talking to Philip since you

came [98] to Nome? A. Yes.

Q. About this lawsuit?

A. Yes, was talking for settlement by the boys.

Q. Just yes or no; you have talked to him about

the case, about the lawsuit? A. Well, yes.

Q. Did 3^ou say to Mr. Murphy over there at the

Bessy store where he works, you and he being present,

that George Stanley simply reprsented your inter-

ests ? A.I can say what I please.

Q. Did you say that to Murphy?

A. He has got everything

—

Q. Did you say to M;^rphy, that Stanley repre-

sented you, just yes or no ?

A. Well, I can tell him what I please, see.

Mr. COCHRAN.—Mr. Gilmore will you let me
have the letter referred to by you in your interroga-

tories to the witness, Mr. Garbin, purporting to been

written by Judge Moran to Mr. Greenberg, at Nome,

for the purpose given, for the purpose of hiring men ?

Mr. GILMORE.—I cannot because I havn^t it.

Mr. COCHRAN.—You don't know where it is?



96 H. Greenberg vs.

(Deposition of Andy Garbin.)

Mr. GILMORE.—I don't know.

Mr. COCHRAN.—Mr. Hobbs, will you let us have

that letter?

Mr. HOBBS.—I have not the letter.

Mr. COCHRAN.—Mr. Murphy have you that let-

ter?

Mr. MURPHY.—I have not, I never saw that

[99] letter. I have a telegram sent from Candle

by Robinson, Magids & Co. to send up men.

Mr. COCHRAN.—I mean the letter, Mr. Murphy?
Mr. MURPHY,—I have no letter.

Mr. COCHRAN.—I want it at this time to examine

the witness by.

Mr. GILMORE.—It was a very brief letter telling

him to send up forty or fifty men as the season was

short.

Cross-examination by Mr. COCHRAN.
Q. When did the Klery Creek Mining Co. quit min-

ing? A. In September, 1910.

Q. What month?

A. I don't know; it might been before.

Q. Who took the gold-dust from the operations of

1910? A. Greenberg.

Q. Was you paid anything from the operations of

1910? A. I don't know anything about it.

Q. Did you receive any money from Greenberg

from the operations of 1910? A. Yes, sir.

Q. How much ?

A. I receive thirteen hundred and some odd dol-

lars; I don't know just exactly; I no remember just

exactly.
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Q. Is that all you received of the gold-dust that

was taken out in 1910 ? [100]

A. That is all.

Q. Do you know how much Lesamis received ?

A. No, I can't say that.

Mr. COCHRAN.—That is all.

Mr. GILMORE.—That is all.

ANDY GARBIN. [101]

United States of America,

District of Alaska,—ss.

I, L. W. Hayden, a Notary Public in and for the

District of Alaska, hereby certify that the within

and foregoing deposition of Andy Garbin, a witness

on behalf of plaintiff, was taken before me pursuant

to the attached stipulation, and which said deposi-

tion was taken at the offices of William A. Gilmore,

Esq., Board of Trade, Nome, Alaska, commencing at

the hour of two P. M., on the 20th day of December,

1911, and being completed the same day ; that before

proceeding to the examination the ^vitness was duly

sworn to tell the truth, the whole truth and nothing

but the truth; that said deposition was taken down

by me in shorthand and by me extended into type-

writing ; that thereafter said deposition was carefully

read over by the witness and corrected by him, after

which he duly subscribed the same.

In witness whereof I have hereunto set my hand

and affixed my Notarial Seal this 22d day of Decem-

ber, 1911.

[Seal] L. W. HAYDEN,
Notary Public in and for the District of Alaska.

[102]
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COPY.

THIS INDENTURE made the 2iid day of Sep-

tember in the .year of our Lord One thousand nine

hundred and eleven,

Between ANDY GARBIN, of Kiana, Alaska, the

party of the first part, and GEO. L. STANLEY, of

Kiana, Alaska, the party of the second part, WIT-
NESSETH:
That the said party of the first part for and in con-

sideration of the sirni of Seven Thousand ($7,000)

Dollars Gold Coin of the United States of America

to him in hand paid by the party of the second part,

the receipt whereof is hereby acknowledged, has

granted, bargained, sold, remised, released and for-

ever quitclaimed, and by these presents does grant,

bargain, sell, remise, release and forever quitclaim

unto the said party of the second paii;, and to his

heirs and assigns all of his rights, titles and inter-

ests of in or to any and all mining claims now owned

by or held in the name of the party of the first part;

also all his rights, titles and interests in and to any

and all cabins and lots owned by the party of the first

part in the Noatak, Kobuk District, and further, all

the tools, mining equipment, provisions, etc., in

which the party of the first part is interested, also his

interest in and to the gold dust extracted by the

Klery Mining Co. during the season of 1911. Said

gold dust now being in the possession of H. Green-

berg.

The mining claims or interests hereinbefore men-

tioned are situated in the Noatuk-Kobuk Mining Dis-

trict .



Jack Lesamis et al. 99

The party of the first part hereby sells to the party

of the second part the balance due of any account for

mining interests heretofore sold. All the rights,

privileges and franchises thereto incident, appendant

and [103] appurtenant or therewith usually had

and enjoyed, and also all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing or in anyAvise appertaining, and the rents, issues

and profits thereof, and also all the estate, rights,

title, interests, property possession, claim and de-

mand whatsoever as well in law as in equity of the

said party of the first part of, in or to the said prem-

ises, and every part and parcel thereof with the ap-

purtenances.

To have and to hold all and singular the said prem-

ises together with the appurtenances and privileges

thereunto incident, unto the party of the second part

and to his heirs and assigns forever.

IN WITNESS thereof the said party of the first

part has hereunto set his hand and seal the day and

year first above written.

ANDY GARBIN.
Signed, sealed and delivered in the presence of

FRANK LESAMIS.
W. H. BLACK.

United States of America,

District of Alaska,—ss.

On the 2d day of September, A. D. one thousand

nine hundred and eleven, personally came before Mr.

M. F. Moran, commissioner in the aforesaid district,

the within named Andy Garbin, to me personally

known to be the identical person described within
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and who executed the within instrument and he ac-

knowledged to me that he executed the same freely

for the uses and purposes therein mentioned.

Witness my hand and seal this 2d day of Septem-

ber, 1911.

[Seal] M. F. MOEAN,
U. S. Commissioner Noatak-Kobuk Precinct.

Filed for record Sept. 5th, 1911, at 9 :00 A. M. M.

F. Moran, Recorder. I. W. Southw^aid, Deputy.

Vol. 13, page 138 of the Records at Kiana Recording

Dist. [104]

In the District Coiirt for tJtc District of Alaska,

Second Division.

No. .

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS et al..

Defendants.

Deposition of Geo. L. Stanley.

Deposition of witness taken on behalf of plaintiff.

Appearances

:

For Plaintiff: Mr. WILLIAM A. GILMORE, Mr.

J. F. HOBBES.
For Defendants: Mr. O. D. COCHRAN, Mr. G. J.

LOMEN. [105]

GEORGE L. STANLEY, a witness called on be-

half of plaintitf, being first duly sworn, testified as

follows:

Direct Examination by Mr. GILMORE.
Q. State your name in full.
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A. George L. Stanley.

Q. You are one of the defendants in this ease ?

A. Yes.

Q. How long have you mined in the vicinity of

Klery Creek?

A. I have forgotten the exact date but it was along

the first of May, 1910, probably a few days before

that.

Q. What interest, if any, have you in the result of

this lawsuit?

A. I own a one-quarter interest in all the proper-

ties of Klery Creek, or properties that was owned by

Mr. Garbin.

Q. Andy Garbin? A. Andy Garbin.

Q. Examine this exhibit marked "Exhibit A" and

state whether or not that is a copy of the conveyance

from Garbin to you.

A. I think that is an exact copy of the original, as

near as I remember. I see it is not certified and

I would not say that it was exact.

Q. I mean in substance?

A. I think it is; of course I would not say unless

I saw the original, but I forgot it.

Q. You recorded the original?

A. Oh, yes. [106]

Q. In the records at Kiana ? A. Oh, yes.

Q. Now, who drew that deed?

A. Judge Moran, Martin F. Moran.

Q. Was there any other instrument in writing of

any character whatever, executed between you and

Garbin at that time ? A. No, sir ; there was not.
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Q. Has there ever hen since ?

A. Yes, sir, there has.

Q. When ? A. This morning.

Q. And what was the nature of that paper?

A. It was principally the same thing in some re-

spects, but there was some things omitted in the first

deed that Mr. Garbin turned over to me since we
came here.

Q. And where is that paper ?

A. Over in Judge Lomen's and Judge Cochran's

offices.

Q. Why did you not bring that paper with you ?

A. I am not in the habit of carrying my papers

with me.

Q. Well, our subpoena required that you bring all

papers or documents that you had with you?

A. But I have not got them.

Q. Who has them?

A. Mr. Cochran and Mr. Lomen.

Q. You have no objection, Mr. Stanley, to the steno-

grapher copying those into the record ?

A. Not if my attorneys turn them over to you;

what they do is all right, I guess.

Q. This is the original deed executed by Carbin to

you? [107] A. Yes.

\'KNOW ALL MEN BY THESE PRESENTS:
That ANDY GAEBIN, of Kiana, party of the first

part, for and in consideration of one dollar to me in

hand paid by George Stanley, the party of the second

part, receipt whereof is hereby acknowledged, does

by these presents grant, bargain, sell, assign and set
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over and convey unto the said party of the second

part, his executors, administrators and assigns, all

my title and interest in and to all accounts, claims

and demands that I may have against H. Greenberg

and against the co-partnership known as the Klery

Creek Mining Co. ; also in all royalties that may ac-

crue to me as joint lessor in mining claims in leases

executed by H. Grenherg, Jack Lesamis, John Tya-

pay and myself, party of the first part, of property,

the undivided one-quarter of which I have heretofore

conveyed to said party of the second part.

This agreement is made in confirmation of assign-

ments heretofore made and intended to be made, and

for the purpose of more fully designating the prop-

erty heretofore and now assigned.

To have and to hold the same to the said party of

the second part, his executors, administrators and as-

signs forever.

Aaid I do for myself my heirs, ea^cutors and admin-

istrators, covenant and agree to and with the said

party of the second part, his executors, administra-

tors and assigns to warrant and defend the sale of

said property, goods and chattels hereby made unto

the said party of the second part, his executors, am-

inistrators and assigns [108] against all and every

person and persons whomsoever lawfully claiming

or to claim the same.

IN WITNESS WHEREOF I have hereunto set

my hand and seal this 20th day of December, 1911.

ANDY GARBIN.

Signed, sealed and delivered in presence of

G. J. LOMEN."
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Q. Now, the consideration expressed in the deed

made on the 2d of September, at Kiana, was seven

thousand dollars? A. Yes.

Q. Did you pay Mr. Garbin any part of that?

A. No, sir.

Q. In money or otherwise ?

A. The consideration was seven thousand five hun-

dred dollars.

Q. Have you ever paid him any part of the con-

sideration ?

A- Well, I have paid him in this way, that I have

rendered him services which will apply on the pay-

ment.

Q. How much, in full, have you rendered up to this

time?

A. I don't know ; I have not figured it out.

Q. Is it your intention, Mr. Stanley, to charge up

to Mr. Garbin your time in this litigation, in payment

for this property?

A. I intend to pay Mr. Garbin $7,500.00 for the

property.

Q. Is it your intention to apply on the payment of

the consideration, the value of your time in coming

from [109] Kiana down here in the litigation?

A. It is an open account, a matter to be settled be-

tween myself and Mr. Garbin.

Q. How much a day are you going to charge him ?

A. I may charge him a hundred dollars a day, but

I don't think so.

Q. You may charge him that ?

A. I amy, but I don't think I will.
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Q. Have you any agreement in writing, or oral,

whereby you agree to pay him anything more than

$7,500.00 for his interest in these mining claims in-

volved in this litigation ?

A. Unless I find that the ground turns out rich,

then I may pay him something more.

Q. What estimated value do you place on this

property in this litigation %

A. It is impossible to say.

Q. You know what it is worth, do you?

A. I do not.

,Q. Is it worth a thousand dollars? A. Yes.

Q. Is it worth twenty thousand dollars?

A. I hope so.

A. Is it worth fifty thousand dollars?

A. I could not say.

Q. What do you value it at ?

A. I value that piece, at, the piece I bought is

worth that money.

Q. $7,500.00?

A. Yes, but I amy be wrong, at that. [110]

Q. There is no chance for you to lose is there ?

A. Yes, these is, a good chance.

Q. Is there any more of it for sale under the same

terms ?

Mr. COCHRAN.—Objected to as immaterial.

Q. Do you know? A. No answer.

Q. Were you present when Mr. Sallo bought Lesa-

mis out? A. No, sir.

Q. He bought the same interests, didn't he ?

A. I believe he did, but I wasn't there when the ne-
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gotiations were made.

Q. Greorge, wasn't there a mutual understanding

that you should transfer

—

A. There certainly was not, no, sir. Garbin and

I had closed our deal. I don't know anything about

their transaction.

Q. Didn't you have an understanding, and wasn't

that the reason, to try and force Greenberg into a

settlement? A. No, sir.

Q. Wasn't that the prime reason?

A. No, sir.

Q. Wasn't that the reason the transfer took place

without any money passing? A. No, sir.

Mr. HOBBES.—How did you secure to Garbin, if

you did secure to him, the fact that you were to pay

him $7,500.00, did you give him any security ? [Ill]

Mr. COCHRAN.—Objected to as immaterial.

A. I gave him no papers at all.

Q. Now, you recorded the deed. A. Yes, sir.

Q. So that you are the legal holder of the inter-

est? A. Yes, sir.

Q. You gave him no mortgage? A. No, sir.

Q. No note? A. No, sir.

Q. And nothing of any character to show that he

has anything coming? A. Coming?

Q, There is no paper showing that he has any-

thing coming? A. No, sii\

Q. Did you give him any promise to reconvey to

him?

A. No, sir, there is no promise at all, nothing, to

reconvev to him.
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Q. How long have yon known Mr. Garbin ?

A. We have been friendly for over a year.

Q. Very friendly? A. Yes.

Q. You have been mining on the Star?

A. Yes, sir.

Q. Who owns that?

A. It is o^vned by Martin and Frank Lesamis,

Viko Yakovecivc and Joseph Adamich.

Q. Now, George, when was the first time that

you became interested in any way in the dealings

of the [112] Klery Creek Mining Company?

A. I never got interested in the dealings of the

Klery Creek Mining Company only in buying

Andy's interest. Any outstanding indebtedness

owng to Garbin I expect to collect.

Q. At the time you pm*chased of course you had

looked up the records to see ivai Andy owned?

A. I had that done before.

Q. Yes, you knew the different claims that he was

interested in? A. Yes, sir.

Q. And you knew of his deal with Greenberg ?

A. Oh, yes; I had looked over the records time

and again.

Q. So that you took over on the 2d day of Sep-

tember, did you, all the rights that Andy Gai^bin

had in this property, whatever they were, whatever

his rights were? A. Yes, sir.

Q. Now, then, a day or two after you purchased

you had a consultation with Mr. Greenberg and Mr.

Fleming and Mr. Garbin and Spanish Jack and sev-

eral more, did you not, at Kiana?
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A. Yes, we liad several.

Q. You all met together and talked over the prop-

osition? A. Yes.

Q. At that time was ami:hing said of any char-

acter whatever tliat the Klery Mining Company had

note operated in 1911 by anyone? [113]

A. I don't know as to that.

Qi. You know there was not?

A. I do not; it was an understood thing that

Oreenberg was operating on his own account.

Q. Is it not a fact that in that conversation, in

the presence of those gentlemen, that 3^ou claimed

that Garbin had a bill against the Klery Creek Min-

ing Co. for his services for the winter of 1910 and

1911, and you would not talk settlement until his

bill was allowed—is that not a fact? A. Xo.

Q. Now, is it not a fact that you and Mr. Garbin

left the conference and made out a bill against the

Klery Mining Co. for $2400.00?

A. Against H. Greenberg.

Q. What did you do with that bill?

A. I don't know. I think I have it in my posses-

sion, in my papers.

,Q. Did you present a bill to the Klery Mining

Co. for $2,400 for the winter of 1910 or summer of

1911?

A. We certainly did not give Mr. Greenberg any

such bill.

Q. Well, Mr. Stanley, what do you mean by this

language * * * * during the season of 1911,

said gold-dust now being in the possession of H.

Greenberg ?
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A. Mr. Greenberg was operating that ground and

Mr. Garbin had his coming share to apply on the

$24,000 and that is what is meant in that instru-

ment, and the [114:] gold-dust that was extracted

in 1911, they had one-fourth interest coming from

Mr. Greenberg, of which Mr. Sallo and myself had

one-third, each coming to us.

Q. Is that the only explanation you have of that

language? A. I think so.

Q. In and to the gold extracted by the Klery Creek

Mining Co? A. That is the explanation.

Q. Was that the gold-dust referred to here, the

gold-dust taken out in 1911, which you have men-

tioned as being the sum of $8,000.00?

A. Yes, sir. There seems to be a whole lot of con-

fusion in regard to the Klery and the owners of the

various interests up there, and the Klery Creek Min-

ing Co., as I understand it, quit work in 1910.

Q. Well, the Court will decide that.

A. In the season of 1911 Mr. Greenberg operated

and the two has got confused, there is where the

whole trouble lies.

Q. That is also an issue in the lawsuit. Now, how

soon after you purchased the Garbin interest, on the

2d of September, 1911, did you get in your posses-

sion the bills or books of account of the Klery Min-

ing Co.?

A. Well, it took some diplomacy to get them, and

I finally got them.

Q. Well, aside from the diplomacy, where did you

get them?
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A. I started to get them at Kiana.

Q. Where did you get them? [115]

A. Some at Kiana, at Greenberg's store, some at

Klery Creek, some that I had to make copies of from

their own papers.

Q. Why was 3^ou interested in getting the books

of the Klery Mining Co. ?

A. They owed from 1910.

Q. But I thought you said they had dissolved?

A. They had never settled.

Q. In those books that you got from Greenberg's

store, and Klery Creek and Kiana, in th?'se original

books of entry showing the debits and credits, are the

original bills in them?

A. Sme of them are original; others are marked

copy.

Q. And what did you do with them?

A. I turned them over to my attorneys and they

are in their possession.

Q. That is to Mr. Cochran ?

A. Mr. Cochran and Mr. Lomen.

Q. And where are they now?

A. I don 't know.

Q. Are they in their possession? A. Yes, sir.

Q. Are they under your control ? A. No, sir.

Q. Have you any reason for not letting Mr. Green-

berg's attorneys see those books and bills?

A. I have employed two able men

—

Q. Have you any personal reason aside from what

your attorneys advise?

A. I certainly will do what they tell me. [116]
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Q. Have you any personal reasons for not want-

ing those books and bills seen by G-reenberg's attor-

neys ?

A. Why, certainly ; they have got those books and

accounts and are going to keep them.

Q. That is the only reason ?

Q. That is the only reason I know of.

Q. Of your own knowledge, George, you do not

know anything about the original bills, in 1910, you

were not present? A. No, I was not present.

Q. Your knowledge of the transactions commenced

with the acquiring of this interest in September?

A. Yes, sir, and what I got from the records.

^Q. You don't claim you had any interest prior to

September 2d? A. No, sir.

Q. Are you a member of the Klery Creek Min-

ing Co. ? A. I am not.

Q. By what right, then, do you claim the posses-

sion of the books of that company, you not being a

partner ?

A. Well, the Klery Mining Company and the part-

ners' interests up there are so confused that at this

time I claim the possession of those books for my
personal and private protection in my interest which

I purchased.

Mr. COCHRAN.—At this time you may go to our

office and see the books, or we will bring them here,

providing they will not be used in evidence at this

time. You may read them into the record, but we

want ,[11'''] ^0 finish our business of having them

posted by the accountant. If it is stipulated that
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they shall not be offered in evidence and thereby

taken from our control, we are willing you should

see them.

Mr. GILMORE.—That is satisfactory to me.

Mr. COCHRAN.—Do you want them at this time?

Mr. GILMORE.—Yes.
(Recess of ten minutes taken for the attorneys to

get the books and accounts.)

Q. What is this book I hold here 1

A. That is the ledger as turned over to me by

Mr. Greenberg of the operations of 1911.

Q. Mr. Greenberg gave this to you himself?

A. I am not sure whether Mr. Greenberg or Mr.

Fleming turned it over to me.

Q. Book marked Exhibit "C" for identification.

Q. Do you know in whose handwriting this book

was kept?

A. Of my own positive knowledge I do not know,

but I believe, in fact, from what I have seen of Mr.

Stuart Fleming 's handwriting, I think he is the man
that wrote the book, along with Mr. Ed Fleming,

there is some entries made by Mr. Ed Fleming.

Q. Now, what is this book that I hand you?

A. That is the ledger for 1910.

Q. And in whose handwriting is that? ,[118]

Q. If you know?

A. But I do not know of my own knowledge.

(Exhibit "D.")

Q. What is this book?

A. That is one of the time-books for 1911.
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(Exhibit ^'E.")

Q. Where did you get this book, Exhibit ''E" for

idemYfication ?

A. Mr. Greenberg's store, in Kiana.

Q. From whom and in what manner?

A. I can't say just who handed me the book.

Q. Did anybody hand it to you?

A. Certainly.

Q. Who was it?

A. It was ?tdther Mr. Fleming or Mr. Greenberg.

Q. One or the other? A. Yes.

Q. Now, this book I hand you?

A. That is one of the time-books of Mr. Green-

berg's operations in 1911.

(Exhibit "F.")

Q. Where did you get that book ?

A. Same place.

iQ. From whom?
A. From the same as the other.

Q. From either Fleming or Greenberg?

A. Yes.

Q. Exhibit "D " for identification, being the large

[119] book; where did you say you got this?

A. I got that from Mr. Garbin.

Q. Andy Garbin? A. Yes.

Q. When did you get it from him?

A. In September, 1911.

Q. Where? A. Kiana.

Q. And what is Exhibit "D" again, so as to get

it into the record? A. It is the ledger for 1910.

Q. Now, where did you get Exhibit "C" for iden-

tification? A. At Kiana.
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Q'. From whom ?

A. I am not sure whether Mr. Greenberg handed

it to me or Mr. Fleming.

Q. And that is the ledger for winter ork for 1910

and 1911? A. Yes.

Q. Marked Klery Mining Co. on the outside?

A. Yes, sir.

Q. Now, take this bundle of bills; where did you

get it?

A. That is the bills for 1911. Mr. Greenberg's

operations.

Q. The winter of 1910 and spring and summer of

1911? A. Yes, sir.

Q. And these bills are all in the name of Klery

Creek Mining Company, are they not ?

A. I believe they are, I don't know whether they

are or .[^^^l ^^t, I would not say for sure.

Q. Well, you have examined them?

A. There are some that are ad some that are not.

Q. I have not seen any that are not; will you point

out some that are not ? No, but these bills for goods

purchased are all in the name of Klery Mining Co. ?

A. They are billed that way but they are not for

the Klery Mining Company. Some of those bills

are some that I got from Mr. Levy.

Q. Who is Mr. Levy?

A. He is the agent for Mr. Greenberg; and some

that I got from No. 1 above, some that I got from

Mr. Garbin,—I got them from different places. Ex-

hibit "G" for identification, being the roll of bills

that the witness just described.
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Q. Now, referring to this other bunch of bills that

I have here, or papers which we will call '*H" for

identification, what are they?

A. Those are the bills for the season of 1910 and

one receipt of John Tyapay's.

Q. Now, where did you get those?

A. I got those from Mr. Garbin when I purchased

from him.

Q. In September, 1911? A. Yes, sir.

Q. And these bills, or nearly all of them, are also

billed to the Klerj^ Mining Company? A. Yes.

Q. Some of them are called Greenberg Mining Co.,

Klery Creek? .[121]

A. Yes, sir, and some are called Greenberg.

Q. Yes?

A. They are all mixed up and it will take an ex-

pert to segregate them all.

(Exhibit ''E" for identification.)

Q. Now, George, you said you had to use a great

deal of diplomacy to get these? A. Yes.

Q. How much diplomacy did it take?

A. It took about a week.

Q. I thought you said Mr. Greenberg handed them

to you ? A. He did afterwards.

Q. During the conversation, when you came back

with the bill for $2,400.00, did you not say in sub-

stance, "You have got yourself in a jack-pot; when

you give us an accounting we will talk business,"

and Greenberg said, "George, if you want a lawsuit

you will get it," and you said, "Well, it looks that

way," and that was about all that was said?
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A. No.

Q. Was not that the closing deal? A. No.

Q. Did you ever make a demand of Greenberg

for an accounting ?

A. We certainly did, when Mr. Greenberg, Lesa-

mis and myself and Sallo talked until one o'clock.

Q. What were you demanding an accounting for?

A. They owed us a balance for 1910. [122]

Q. Were you a member of the Klery Mining Co. ?

A. No, but it was coming to Garbin, they were in-

debted to Garbin and I wanted it.

Q. Was that the onoly accounting you wanted?

A. Why certainly.

Q. Did you buy the debts of the company ?

A. No.

Q. Who was to pay the debts, if any ?

A. Mr. Greenberg.

,Q. For 1910?

A. No, that business was settled only there was no

settlement as to the profits and I wanted my share of

the profits in 1910.
,

Q. Now, in this conversation with Mr. Greenberg

and Mr. Fleming and others, where you made known

the fact that you \vere a partner in these mining

claims, did not Mr. Greenberg say in effect, if you

want an accounting we will have one now ? A. No.

Q. What was said about an accounting ?

A. That was what we wanted, an accounting with

them.

Q. Did you not say to him at that time, ''Green-

berg, unless you pay us $24,000.00 we will not settle,
'

'

did you not say that ? A. No, I am not crazy.
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Q. When you purchased this interest from Andy
Garbin you did not consider you were buying an in-

terest in the Klery Mining Company?
A. No, certain!}^ not.

Q. And who, if anyone, was present beside Garbin,

yourself, ,[123] and Judge Moran, at the time of

making the conveyance ?

A. That was all. Judge Moran, we had maA;e our

deal and we went there to the Judge and I tild him

what to draw up.

Q. Was there anybody there besides you and Gar-

bin when you made the deal ? A. No.

Q. How did you come to fix the sum of $7,500.00 as

the amount you would pay ?

A. That was the amount we digred on.

Q. Did Mr. Garbin want more than that %

A. He wanted all he could get.

Q. Did he want more than that ? A. Yes.

Q. Did you offer him, prior to the agreement, did

you offer him less than $7,500.00?

A. No, I don't think I did.

Q. Did you have any difficulty in arriving at the

sum of $7,500.CO?

A. Not a great deal after I explained things.

Mr. GILMORE.—That is aU.

Mr. COCHRAN.—No cross-examination.

GEORGE L. STANLEY. [124]

United States of America,

District of Alaska,—ss.

I, L. W. Hayden, a notary public in and for the

District of Alaska, hereby certify that the within and
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foregoing deposition of George L. Stanley, a witness

on behalf of plaintiff, was taken before me pursuant

to the attached stipulation, and which said deposition

was taken at the offices of William A, Gilmore, Esq.,

Board of Trade Building, Nome, Alaska, com-

mencing at the hour of two P. M. on the 20th day of

December, 1911, and being completed the same day
;

that before proceeding to the examination the witness

was duly sworn to tell the truth, the whole truth and

nothing but the truth ; that said deposition was taken

down by me in shorthand and by me extended into

typewriting; that thereafter said deposition was

carefully read over by the witness, and corrected by

him, after which he duly subscribed the same.

In witness whereof, I have hereunto set my hand

and affixed my Notarial Seal this 22d day of Decem-

ber, 1911.

[Seal] L. W. HAYDEN,
Notary Public in and for the District of Alaska.

[125]

[Deposition of Sam Sallo.]

In the District Court for the District of Alaska, Sec-

ond Division.

No. .

H. GREENBERG,
Plaimtiff,

vs.

JACK LESAMIS et al.,

Defendants.
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Deposition of Sam Sallo, a witness produced on

behalf of plaintiff, pursuant to stipulation hereto

attached.

Appearances

:

For Plaintiff: Messrs. GILMORE and HOBBES.
For Defendants: Messrs. OOCHRAN and LOMEN.
[126]

SAM SALLO, being first duly sworn, testified as

follows

:

Dorect Examination by Mr. GILMORE.
Q. State your name. A. Sam Sallo.

Q. What interest have you in this lawsuit ?

A. What interest? Well, I got one-quarter in-

terest.

Q, Lq the ground in controversy 1

A. In the ground and mining propertj^ on Klery

Greek and in vicinity.

Q. Are you a member of the Klery Creek Mining-

Co. ? A. No, sir.

Q. Do you claim any interest in the Klery Creek

Mining Company? A. No, I don't.

Q. Who did you get your interest from?

A. Jack Lesamis.

Q. Just glance at that and tell me whether or not

that is a copy, in substance, of the deed from Jack

Lesamis to you? (Hands witness a paper.)

A. No, my knowledge it is the same.

Q. Who drew it up, who drew the deed ?

A. Judge Moran.

Q. And what was the considerationt^' between you

and Spanish Jack ?

A. I suppose to pay him five thousand dollars.
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Q. Did you pay it to him ? A. No, sir.

Q. Did you ever pay him anything ?

A. Well, he used to owe me three hundred dollars

but we got no writing, but I supposed to owe him four

thousand seven hundred dollars. [127]

Q. Those three hundred dollars are to apply, leav-

ing a balance of four thousand seven hundred dol-

lars? A. Yes.

Q. Have you any other writing or memorandum

of any kind between you and Spanish Jack other

than the original of this deed? A. No, sir.

Q. And that deed has been recorded?

A. I t^ld him to record it but I don't know whether

he did.

Q. You told him to record it, who ?

A. Judge Moran.

Q. Have you the original deed ?

A. No, I left that with him, Judge Moran.

Q. Where is Spanish Jack ?

A. He is at Kiana, Alaska.

Q. Has he any other mining property than what

he sold to you ? A. Not what I know.

Q. And what is he doing this winter ?

A. He got a couple of leases there and is working

on the ground.

Q. Couple of leases from whom?
A. From Greenberg and that was those leases that

were made on the 30th or 31st.

Q. August?

A. No, last of August or first of September.

Q. Those leases were made out just before he sold
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to you? A. Yes. [128]

Q. Now, Sam, you hold this title for him, don't

you ? A. I hold this title for me, myself.

Q. You are going to give it back to him after this

lawsuit is over? A. No, sir.

Q. Is that the understanding ? A. No, sir.

Q. Did you sign any agreement between him and

you ? A. No, sir, that is the only one.

Q. Did you give him any note or mortgage, or

security for this five thousa*^ dollars ?

A. No, sir.

Q. None whatever. Has he anything at all to

secure him the payment for it ? A. No, sir.

Q. When did you first go to Klery Creek ?

A. Last summer.

Q. Were you acquainted with Spanish Jack before

that time? A. Yes.

Q. Whereabouts did you know him.

A. We used to be partners long before, in 1903, 4

and 5.

Q. Where were you partners with Spanish Jack?

A. In the Kobuk.

Q. You are partners with him now ?

A. No, not now.

Q. Sure of that? A. Sure of that.

Q. Is it your intention to deed back any of this

property to Spanish Jack? [129]

A. Not now.

Q. Why didn't Spanish Jack come down?

A. Well, I don't know how to say it; his wife was

to have a birth.
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Q. Ill ? A. So he could not come.

Q. Well, Sam, have you been mining on any of

this property this winter *?

A. Yes, I was working on No. 1.

Q. Under a lease ?

A. No, I was hired by Greenberg, here in the store.

Q,. I mean now, are you orking now on any of the

ground mentioned in this lawsuit 1

A. I am working, but not on any of this ground.

Q. You were hired here in Greenberg 's store and

sent up to Kiana ? A. Yes, sir.

Q. Did Mr. Greenberg pay your fare up ?

A. Yes.

Q. And the fare back ?

A. No, I came back myself.

Q. Did you work up there this summer ?

A. I work somewhere but twenty-four days.

Q. And who paid you?

A. Well, the time check was made by Stuart Flem-

ing and then I went to Grenberg and Greenberg drew

up the check, on the Candle bank.

Q. The time check for time due to you for twenty-

four days work?

A. I don 't know how it read ; I got my time check

and [130] at the claim and then I come down to

the store and got check for the bank.

Q. What is your best recollection of it, whether it

was the time check of the Klery Mining Company?

A. What is that?

Q. Do you recall, now, whether the time check was

by the Klery Mining Company or not?
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A. I know it was signed by Stuart Fleming and

that is all.

Q. Now, then, what reason, if any, did Spanish

Jack give you for selling out ?

Mr. COOHRAN.—Objected to as immaterial.

A. Well, he did not say anything to me, the only

thing he told me he did not understand much about

mining and the first thing he told me if I Avant to be

foreman for him, and the next thing he said if I

w^anted to handle the property (for him) I could

have it. I said, ''I got no money." He said, "How
much you want to give (it to) me?" I said, "I got

no money. " " Well, '

' he say,
'

' I know you for a long-

time and I let you have it for five thousand dollars,

and the first time you get money you give it to me."

Q. Did he tell you that it was because he was hav-

ing trouble with Mr. Greenberg? A. No, sir.

Q. Did he discuss that? A. No, sir.

Q. Was Mr. Greenberg's name mentioned?

A. No.

Q. Did he say anything about the debts? [131]

A. No, so far as his knowledge there was no debts;

he got some money coming, he said.

Q. You knew that Greenberg had a deal with him

for a quarter interest ?

A. Well, hen I see that in the records first he read

me all that was between them.

Q. Now, did you ask Mr. Greenberg or Mr. Flem-

ing what interest Mr. Greenberg had in the claims?

A. I never enquired.

Q. But you did work there twentw-four days be-
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tween July and August? A. Yes, sir.

Q. And before you bought '? A. Yes.

Q. Was Mr. Greenberg at Kiana at the time you

bought from Spanish Jack ?

A. I am not sure, because I was in Kiana and

Spanish Jack came down and he made me the prop-

osition.

Q. You knew that Garbin had sold out to Stanley ?

A. I never found out until later, about nine o'clock

that night.

Q. The same night? A. Yes, the same night.

Q. Were you surprised?

A. No, because Garbin intended to go outside the

way he tell me, he had not been outside for a long

time.

Q. But he did not go outside ?

A. No, he is here.

Q. Now, did you and Stanley come down from

Klery Creek [132] together?

A. Part of the way.

Q. How much of the way ?

A. He took the boat and come down with another

party.

Q. It is about twentu-^ve miles from Klery Creek

to Kiana? A. Some call it seventeen miles.

Q. Did you talk to Geroge about buying from

Spanish Jack, up there, before you left Kiana or

Klery Creek? A. No, I never.

Q. But when you got down to Kiana you met

George ?
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A. We came down together from the boat, from

the slough.

Q. Did you talk about buying when you met?

A. No, it was raining and wet.

Q. Did you talk to Greorge about buying into this

Klery ground before you closed the deal with Span-

ish Jack? A. I never did.

Q. Do you know John Tyapay? A. No.

Q. You don't know him? A. No.

Q. Did you ask Judge Moran, the commissioner,

what the differences were between the ^;oners of

these claims, Greenberg, Spanish Jack, Garbin and

Tyapay, before you bought ?

A. I told him to find me where the deed was.

Q. Did you tell Judge Moran, the commissioner,

that you were going to buy ? A. Never.

Q. I mean prior to the time that he drew the deed ?

[133] A. No, sir.

Q. You do not know anything about these books?

A. I never saw the books.

Q. You did not intend to pay Spanish Jack four

thousand seven hundred dollars for this interest un-

less it comes out of the ground ; is that right ?

A. Well, if I got the money I give it to him any

time.

Q. But you have not the money? A. No.

Q. You have been working for wages ? A. Yes.

Q. And if it don't come out of the ground of course

he gets nothing ? A. Well, whatever I give him.

Q. Well, didn't he say if you got five thousand
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dollars out of the ground, he knew you had no

money ?

A. But I have some ground and if I work I may
have it.

Q. But this lay is on some of the property that you

have bought? A. That is on another property.

Q. Where is that? A. On the Star.

Q. And you have an interest on the lay No. 1

above? A. Yes. [134]

Cross-examination by Mr. COCHRAN.
Q. Have you got a lay on No. 1 aboA^e?

A. No, sir, on the Star.

Q. Have you got any interest in No. 1 above except

as an owner ? A. No, sir.

That is all.

SAM SALLO. [135]

United States of America,

District of Alaska,—ss.

I, L. W. Hayden, a Notary Public in and for the

District of Alaska, hereby certify that the within and

foregoing deposition of Sam Sallo, a witness on be-

half of plaintiff, was taken before me pursuant to

the annexed stipulation, and which said deposition

was taken at the offices of William A. Gilmore, Esq.,

Board of Trade Building, Nome, Alaska, commenc-

ing at the hour of two o'clock P. M. on the 20th day

of December, 1911, and being completed the same

day; that before proceeding to the examination the

witness was duly sworn to tel the truth, the whole

truth and nothing but the truth ; that said deposition

was taken down by me in shorthand and by me ex-
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tended into typewriting; that thereafter said deposi-
tion was carefully read over by the witness, and cor-
rected by him, after which he duly subscribed the
same.

In witness whereof, I have hereunto set my hand
and affixed my Notarial Seal this 22d day of Decem-
ber, 1911.

[®^^^] L. W. HAYDEN,
Notary Public in and for the District of Alaska
[136]

- COPY.
THIS INDENTURE made the 2nd day of Sept.

in the year of our Lord one thousand nine hundred
and eleven, between JACK LESAMIS, of Kiana,
Alaska, the party of the first part, and SAM SALLoJ
of Kiana, Alaska, the partv of the second part WIT-
NESSETH:
That the said party of the first part for and in con-

sideration of the sum of Five thousand ($5000.00)
Dollars and other valuable considerations, Gold Coin
of the United States of America to him in hand paid,
by the party of the second part, the receipt whereof
is hereby acknowledged, has granted, bargained, sold,

remised, released and forever quit claimed and by
these presents does grant bargain, sell, remise, release
and forever quit-claim unto the said party of the
second part, and to his heirs and assigns, all the
rights, title and interest in and to any and all mining
claims now held by the party of the first part, or in

his name, also all right, title and interest now^ held by
the party of the first part on the date herebefore men-
tioned, in any and all cabins and lots; mining equip-
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ments, provisions, tools, etc. further all rights and
titles in and to any balance due as payments for inter-

est in mining or other property herebefore sold by
the party of the first part

;

All of the property herein referred to is situated on

Klery Creek in the Noatak Kobuk Mining District,

Dist. of Alaska. Also the gold dust extracted by the

Klery Creek Mining Co. during the season of 1911.

Together with all the dips, spurs and angles and

also all the metals, ores, gold and silver bearing-

quartz rock, and earth therein, and all the rights,

privileges [137] and franchises thereto, incident,

appendant and appurtenant or therewith usually had

and enjoyed and also all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing or in anywise appertaining and the rents, issues

and profits thereof and also all the estate, rights,

titles, interests, property, possession, claim and de-

mand whatsoever, as well in law as in equity of thee

said party of the first part of in or to the said prem-

ises and every part and parcel thereof with the ap-

purtenances.

To have and to hold, all and singular the said prem-

ises, together with the appurtenances and privileges

thereunto incident unto the party of the second part

and to his heirs and assigns forever.

IN WITNESS WHEREOF the said party of the

first part has hereunto set his hand and seal the day

and year first above written.

JACK LESAMIS.
Signed, Sealed and Delivered in Presence of

FRANK LESAMIS.
W. H. BLACK.
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Acknowledged by M. F. MORAN.
Vol. 13, page 136. [138]

And thereupon the said motion was argued to the
Court by counsel for plaintiff and counsel for de-
fendants, and submitted to the Court; and thereupon
on the 23d day of December, A. D. 1911, the Court de-
nied the motion of the plaintiff, to which ruling of
the Court the plaintiff then and there excepted, which
said exception was allowed by the Court.
And now, in furtherance of justice and that right

may be done, the plaintiff presents the foregoing as
his Bill of Exceptions on his motion for a receiver,
and prays that the same may be settled, allowed,
signed and certified by the Court as allowed by law.

J. F. HOBBES and

WILLIA^I A. GILMORE,
Attorneys for Plaintiff. [139]

The foregoing Bill of Exceptions having been
served, filed and presented for settlement within the

time allowed by law, and being full, true and correct,

it is hereby settled and allowed.

Done at Nome, Alaska, this 10th day of February,

A. D. 1912.

CORNELIUS D. MURANE,
District Judge.

Service of the above and foregoing proposed Bill

of Exceptions is hereby acknowledged by receipt of a

copy, this 16 day of January, 1912.

0. D. COCHRAN,
Of Attorneys for Defendants.

[Endorsed] : No. 2340. In the District Court for

the District of Alaska, Second Division. H. Green-
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berg, Plaintiff, vs. Jack Lesamis et al., Defendants.

Proposed Bill of Exceptions. Filed in the office of

the Clerk of the District Court of Alaska, Second Di-

vision, at Nome. Jan. 16, 1912. John Sundback,

Clerk. By , Deputy. L. J. F. Hobbes
and William A. Gilmore, Attorney at Law, Nome,
Alaska, Attorney for Plaintiff. Refiled in the office

of the Clerk of the District Court of Alaska, Second

Division at Nome. Feb. 10, 1912. John Smidback,

Clerk. By J. Allison Bruner, Deputy. [140]

In the District Court for the District of Alaska,

Second Division.

No. 2349.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM
SALLO,

Defendants.

Assignment of Errors.

Comes now H. Greenberg, the plaintiif in the

above-entitled action, and assigns the following errors

as having been committed by the above-entitled court

in refusing and denying plaintiff's motion in the

above-entitled action, for a receiver and an injunc-

tion pendente lite, which said order refusing and

denying said motion was made and entered by the

above-entitled couii; herein, on the 23d day of Decem-

ber, 1911, on which said errors the said plaintiff in-
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tends to and does rely on his appeal from said order

to the Circuit Court of Appeals for the 9th Circuit,

to wit

:

The Court erred in refusing and denying plaintiff's

motion for a receiver and an injunction pendente lite

by its order made and entered on the 23d day of De-

cember, 1911, herein,

(a) For the reason that it affirmatively appears

from the testimony and evidence offered in support

of plaintiff's motion, that the plaintiff was entitled

to the affirmative relief prayed for.

(b) Because it affimiatively appears from the

proof offered [141] in support of said motion, un-

contradicted in the record, that the property was

partnership property and that the plaintiff was to

pay the defendants for the said property from the

proceeds of the property, and that the defendants had

parted with their interests and denied that the part-

nership longer existed.

(c) Because it appears affirmatively from the

proof offered in support of plaintiff's motion, and is

uncontradicted in the record, that the mining copart-

nership was formed as alleged by the plaintiff, and

that the same has never been legally dissolved, but

that the defendants by ficticious sales are trying to

avoid the legal effect of the partnership in forcing

the plaintiff to pay the indebtedness of the concern.

(d) For the reason that it is affirmatively shown

that the plaintiff has no other remedy at law or in

equity other than the preservation of the property

by an order appointing a receiver and an injunction

per.^Me lite preserving the partnership assets until
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the indebtedness of the concern is paid and the prop-

erty distributed by final order of the Court.

WHEREFORE, said plaintiff prays that said

order heretofore, on the 23d day of December, 1911,

made and entered by the above-entitled Court, refus-

ing and denying the plaintiff's motion for a receiver

and an order for injunction pendente lite be reversed

and that the above-entitled court be commanded to

appoint the said receiver and enter an order pendente

lite and for such further order as may be just in the

premises.

WILLIAM A. GILMORE,
J. F. HOBBES,

Attorneys for Plaintiff.

Due service of the within assignment of errors is

hereby acknowledged at Nome, Alaska, this 10th day

of February, 1912, by receipt of a duly certified copy

of the same.

G. J. LOMEN,
Of Attorneys for Defendants. [142]

[Endorsed] : No. 2349. In the District Court for

the District of Alaska, Second Division. H. Green-

berg, Plaintiff vs. Jack Lesamis et al.. Defendants.

Assignment of Errors. J. F. Hobbes and William

A. Gilmore, Attorney at Law, Nome Alaska, Attorney

for Plaintiff. Filed in the office of the Clerk of

the District Court of Alaska, Second Division, at

Nome. Feb. 10, 1912. John Sundback, Clerk. By

J. Allison Bruner, Deputy. [143]
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In the District Court for the District of Alaska,

Second Division.

No. 2349.

H. OREENBERG,
Plaintife,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM
SALLO,

Defend^ants.

Petition for an Order Allowing Appeal and Order

Allowing Appeal.

The plaintiff, H. Greenberg, feeling himself ag-

grieved by a certain interlocutory order made and

entered on the 23d day of December, 1911, by the

Court in the above-entitled action, refusing and deny-

ing the plaintiff's motion for a receiver and an

injunction pendente lite, hereby appeals from said

interlocutory order refusing and denying said motion

as aforesaid, to the United States Circuit Court of

Appeals for the 9th Circuit, and prays that said ap-

peal be allowed.

Dated at Nome, Alaska, this 10th day of February,

A. D. 1912.

WILLIAM A. GILMORE,
J. F. HOBBES,

Attorneys for Plaintiff.

The foregoing appeal is hereby allowed, the said

plaintiff, H. Greenberg, to give bond for costs in the

-sajio of $250.00 to be approved by the undersigned.
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Dated at Nome, Alaska, this 10th day of February,

1912.

CORNELIUS D. MURANE,
District Judge. [144]

Service of above and foregoing petition and order

acknowledged by receipt of a copy this 10th day of

February, 1912.

G. J. LOMEN,
Of Attys. for Defs.

[Endorsed] : No. 2349. In the District Court for

the District of Alaska, Second Division. H. Green-

berg, Plaintiff, vs. Jack Lesamis et al.. Defendants.

Petition for an Order Allowing Appeal and Order

Allowing Appeal. J. F. Hobbes and William A.

Gilmore, Attorney at Law, Nome, Alaska, Attorney

for Plaintiff. Filed in the office of the Clerk of the

District Court of Alaska, Second Division, at Nome.

Feb. 10, 1912. John Sundback, Clerk. By J. Alli-

son Bruner, Deputy. [145]

In the District Court for the District of Alaska,

Second Division.

No. 2349.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-

BIN, GEORGE STANLEY and SAM
SALLO,

Defendants.
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Bond on Appeal.

KNOW ALL MEN BY THESE PRESENTS:
That we, H. Greenberg, as principal, and S. W. Tag-

gart and Philip Murphy, as sureties, are held and
firmly bound unto Jack Lesamis, John Tyapay, Andy
Garbin, George Stanley and Sam Sallo, defendants

in the above-entitled action, in the sum of two hun-

dred and fifty dollars ($250.00), for the payment of

which well and truly to be made we bind ourselves,

our and each of our heirs, executors, administrators

and assigns, firmly by these presents.

Sealed with ou^ seals and dated this 10th day of

February, A. D. 1912.

WHEREAS, lately, at a session of the United States

District Court for the District of Alaska, Second

Division, in an action pending in said court between

H. Greenberg as plaintiff and Jack Lesamis, John

Tyapay, Andy Garbin, George Stanley and Sam
Sallo as defendants, an interlocutory order was made

by the above-entitled court refusing and denying the

plaintiff's motion for a receiver and for an injunc-

tion pendente lite, and [146] said plaintiff having

obtained from the said District Court an order allow-

ing an appeal from said order refusing and denying

the plaintiff's motion aforesaid, to the Circuit Court

of Appeals, 9th Circuit, and a citation directed to,

said defendants is about to be issued

;

NOW, THEREFORE, the condition of the above

obligation is such that if the said H. Greenberg, plain-

tiff, shall prosecute his said appeal to effect and an-

swer all costs if he fail to make his plea good, then
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this obligation to be void ; otherwise it shall remain in

full force and effect.

H. GREENBERG, [Seal]

By PHILIP MURPHY,
Atty. in Fact.

S. W. TAGGART, [Seal]

PHILIP MURPHY, [Seal]

United States of America,

District of Alaska,

Nome Precinct,—ss.

S. W. Taggart and Philip Murphy, being first duly

sworn, each deposes and says : That he is one of the

sureties on the foregoing bond ; that he is worth the

sum of $250.00 over and above all debts and liabilities,

and exclusive of property exempt from execution.

S. W. TAGGART,
PHILIP MURPHY.

Subscribed and sworn to before me this 10th day

of February, A. D. 1912.

[Notarial Seal] WILLIAM A. GILMORE,
Notary Public in and for the District of Alaska.

[147]'

The foregoing bond presented and filed in open

court this 10th day of February, A. D. 1912, is hereby

approved.

CORNELIUS D. MURANE,
District Judge.

Personal service of the foregoing Bond on Appeal

made on us and the receipt of a copy thereof, ad-

mitted this 10th day of February, A. D. 1912.

G. J. LOMEN,
Of Attorneys for Appellees.



Jack Lesamis et dl. 137

[Endorsed] : No. 2349. In the District Court for

the District of Alaska, Second Division. H. Green-

berg, Plaintiff, vs. Jack Lesamis et al., Defendants.

Bond on Appeal. J. F. Hobbes and William A. Gil-

more, Attorney at Law, Nome, Alaska, Attorney for

Plaintiff. Filed in the office of the Clerk of the Dis-

trict Court of Alaska, Second Division, at Nome.

Feb. 10, 1912. John Sundback, Clerk. By J. Alli-

son Bruner, Deputy. [148]

In the District Court for the District of Alaska,

Second Division.

No. 2349.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM
SALLO,

Defendants.

Order Enlarging Time to Docket and File Tran-

script on Appeal.

Good cause appearing therefor, it is hereby

ORDERED that the time for filing and docketing the

transcript of appeal in the above-entitled cause, in

the office of the clerk of the Circuit Court of Appeals,

9th Circuit, be and hereby is extended to and includ-

ing the first day of June, A. D. 1912.

Dated at Nome, Alaska, this lOth day of February,

1912.

CORNELIUS D. MURANE,
District Judge.
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Personal sei'vice of the foregoing order enlarging

time to docket and file transcript on appeal, made on

us and the receipt of a copy thereof admitted, this

10th day of Febiniary, 1912.

G. J. LOMEN,
Of Attorneys for Appellees.

[Endorsed] : No. 2349. In the District Conrt for

the District of Alaska, Second Division. H. Green-

berg, Plaintiff, vs. Jack Lesamis et al., Defendants.

Order Enlarging Time to Docket and File Transcript

on Appeal. J. F. Hobbes and William A. Gilmore,

Attorney at Law, Nome, Alaska, Attorney for Plain-

tiff. Filed in the office of the Clerk of the District

Court of Alaska, Second Division, at Nome. Feb. 10,

1912. John Sundback, Clerk. By J. Allison

Bruner, Deputy. [149]

UNITED STATES OF AMERICA.

JDistrict Court, District of Alaska, 2d Division.

Cause No. 2349.

H. GREENBERG,

vs.

JACK LESAMIS et al.,

Plaintiff,

Defendants.

Praecipe.

To the Clerk of the Above-entitled Court

:

You will please make up transcript on appeal in

the above-entitled cause and include therein the Bill

of Exceptions, appeal papers, and all minutes and
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minute orders in said cause.

WILLIAM A. GILMORE,
Of Attys. for Plf.

Nome, Alaska, February 10th, 1912.

[Endorsed] : Cause No. 2349. District Court, Dis-

trict of Alaska, Second Division. H. Greenberg,

Plaintiff, vs. Jack Lesamis et al., Defendants. Prae-

cipe. Filed in the Office of the Clerk of the District

Court of Alaska, Second Division, at Nome. Feb.

10, 1912. John Sundback, Clerk. By J. Allison

Bruner, Deputy. [150]

[Certificate of Clerk U. S. District Court to Tran-

script of Record.]

In the District Court for the District of Alaska, Sec-

ond Division.

No. 2849.

H. OREENBERO,
Plaintife,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM SALO,

Defendants.

I, John Sundback, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 154, both in-

clusive, are a true and exact transcript of Court

Minutes of December 15, 22, 23 and 30, 1911, Bill of

Exceptions (including pleadings, etc.), Assignment

of Errors, Petition for an Order Allowing Appeal

and Order Allowing Appeal, Bond on Appeal, Order



140 H. Greenherg vs.

Enlarging Time to Docket and File Transcript on

Appeal, and Praecipe for Transcript on Appeal,

in the case of H. Greenberg, plaintiff, vs. Jack

Lesamis et al., defendants, No. 2349, this court,

and of the whole thereof, as appears from the rec-

ords and files in my office at Nome, Alaska ; and fur-

ther certify that the original Citation in the above-

entitled cause is attached to this transcript.

Cost of transcript $60.50, paid by William A. Gil-

more, of Attorneys for Plaintiff.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said Court this 14th

day of February, A. D. 1912.

[Seal] J. SUNDBACK,
Clerk. .[151]

In the District Court for the District of Alaska,

Second Division.

No. 2349:

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM
SALLO,

Defendants.

Citation on Appeal.

United States of America,

District of Alaska,—^^ss.

The President of the United States of America, to

Jack Lesamis, John Tyapay, Andy Garbin,
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George Stanley and Sam Sallo, Defendants,
Greeting

:

Yk)u are hereby cited and admonished to be and
appear at the United States Circuit Court of Ap-
peals, for the 9th Circuit, to be held in the City and
County of San Francisco, State of California, on the
9th day of March, 1912, pursuant to an appeal filed
in the office of the Clerk of the District Court, Dis-
trict of Alaska, Second Division, wherein H. Green-
berg is appellant and you are appellees, to show
cause, if any there be, why the interlocutory order
heretofore made and entered on the 23d day of De-
cember, 1911, by the above-entitled court, refusing
and denying the plaintiff's motion for a receiver and
an injunction pendente lite in the above-entitled ac-
tion in said appeal mentioned, should not be vacated,
set aside and dissolved and speedy justice should
not be done to ,[152] the parties in that behalf.

Witness the Honorable EDWARD D. WHITE
Chief Justice of the Supreme Court of the United
States of America, this 10th day of February, in the
year of our Lord one thousand and nine hundred
and twelve, and of the independence of the United
States the 136th.

CORNELIUS D. MURANE,
Judge of the District Court, District of Alaska, Sec-

ond Division.

[Seal] Attest: J. SUNDBACK,
Clerk of the District Court, District of Alaska, Sec-

ond Division.
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Personal service of the foregoing Citation made on

us and the receipt of a copy thereof, admitted this

10th day of February, 1912.

G. J. LOMEN,
Of Attorneys for Appellees. [153]

[Endorsed] : No. 2349. In the District Court for

the District of Alaska, Second Division. H. Green-

berg, Plaintiff, vs. Jack Lesamis et al., Defendants.

Citation on Appeal.

Medm ^he Olfiee el^ Q\^^ ef ^he Diotriet Oottft

ef Alaska, Second Division a^ Nome. Fek- lOj

4#4^ Jehft Sundbaok, Glerfsx By ^ Allison

^ Deputy. [154]

[Endorsed]: No. 2126. United States Circuit

Court of Appeals for the Ninth Circuit. H. Green-

berg, Appellant, vs. Jack Lesamis, John Tyapay,

Andy Garbin, George Stanley and Sam Sallo, Appel-

lees. Transcript of Record. Upon Appeal from the

United States District Court for the District of

Alaska, Second Division.

Filed April 11, 1912.

FRANK D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Meredith Sawyer,

Deputy Clerk.
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No. 2126

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

H. Greenbeeg,

Appellant^

vs.

Jack Lesamis, Johx Tyapay, Axdy Garbix,

George Stanley and Sa:\i Sallo,

Appellees.

BRIEF FOR APPELLANT.

Statement of the Case.

Tliis is an appeal from an order of the United

States District Court of Alaska, Second Division,

sitting as a Court of equity, denying the motion of

plaintiff (appellant here) for (1) an order appoint-

ing a receiver in a suit for the dissolution of a

mining partnership, and (2) an injunction pendente

lite restraining defendants from transferring, en-

cumbering or conveying certain property of said

mining partnership. The Court below issued an

order to show cause whv said motion should not be



granted, and after hearing dul}^ had, denied the

motion. From said order denying the motion, plain-

tiff appeals and brings the case here on assignments

of error and a full transcript of the proceedings had

in the Court below.

The Facts,

The record shows the following facts:

On the 19th day of March, 1910, and for a long

time prior thereto, defendants Jack Lesamis, John

Tyapay and Andy Garbin, owned certain mining

ground situated in the Noatak-Kobuk irdning dis-

trict, district of Alaska. On said last named date,

said defendants made and entered into an agree-

ment with plaintiff (appellant) by which they

agreed to form with plaintiff a mining partnersliip

to work and mine said claims, and to convey to said

plaintiff (appellant) a one-fourth interest in all of

said ground, on consideration that plaintiff (appel-

lant) should furnish defendants with provisions

until July, 1912, and pay them the sum of $30,000

—

$6000 cash and the balance of $24,000 from the net

profits of the mining operations thereafter to be

performed on said ground (Trans, p. 7, ff. 26, 31).

It is admitted by the i)leadings that six thousand

($6000) dollars was paid by plaintiff (appellant)

to defendants, Lesamis, Tyapay and Garbin accord-

ing to the terms of the agreement. Plaintiff alleges

that he performed the covenant to furnish provis-



ions to defendants, Lesamis, Tyapay and Garbin,

from Marcli, 1910, to July, 1910 (Trans, p. 10).

This is admitted by the answer of said defendants,

except that they allege that plaintiff charged up

certain of said groceries so furnished to said defend-

ants, to the amount of $933.13 (Trans, p. 32).

Defendants, Lesamis, Tyapay and Garbin, allege

in their answer that the co-partnership was dis-

solved September 19, 1910.

Plaintiff alleges that the co-partnership business

was operated from March 19, 1910, to August 10,

1911, at a loss of about eighteen thousand ($18,000)

dollars and that said indebtedness is now owing to

the firm of Robinson, Magids & Compan}^, or as-

signee for goods furnished and money advanced to

said co-partnership. Defendants allege that this

indebtedness was incurred by plaintiff (appellant)

Greenberg personally during his operation of the

mine after the alleged dissolution of the partner-

ship. It is also alleged by plaintiff and admitted

by defendant that Philip Murphy, as assignee of

the above claim of Robinson, Magids & Company,

brought suit against the co-partnership and levied

an attachment on the mining property of the said

co-partnership.

Plaintiff alleges that on or about August 13, 1911,

defendants Garbin and Lesamis entered into con-

spiracy to defraud plaintiff, and collusively and

fraudulently and without consideration, transferred

all their rights in the co-partnership to defendants



Stanley and Sallo, respectively, both of whom were

and are insolvent.

Defendants admit the assignment but allege the

date as of September 2, 1911, and allege that the

assignments were in good faith and for a valuable

consideration.

It is not denied, except by means of a general

blanket denial that the assignees, defendants Stan-

ley and Sallo were and are insolvent.

Plaintiff alleges and defendants admit that cer-

tain leases were made on August 10, 3911, of mining

ground belonging to the co-partnership by plaintiff

and defendants to certain lessees by which royalties

were reserved to plaintiff and defendants, but plain-

tiff alleges that these leases were executed by the

co-partnership, the Klery Creek Mining Company,

while defendants allege that the leases were made

by plaintiff and defendants as tenants in common of

the said mining ground.

Argument.

I.

THE EVIDENCE SHOWS THAT THE PARTNERSHIP HAD
NEVER BEEN DISSOLVED UP TO THE TIME OP THE

BEGINNING OF THIS ACTION (Assignment of Error

(a), (b), (c) ).

This co-partnership was formed in the most sol-

emn and binding manner. Two legal instrimients



were executed by the parties, a partnership agree-

ment, and. a deed of an undivided one-fourth inter-

est in tlie mining ground to plaintiff (appellant)

Greenberg b}' the other three parties to this trans-

action. The evidence fails to show any dissolution

of the partnership. Defendant Garbin in his affi-

davit (Trans, p. 44) states the substance of a con-

versation alleged to have taken place about Septem-

ber 9, 1910, between defendants Tyapay, Lesamis,

Garbin and plaintiff Greenberg, v.iiich defendants

interpret as a dissolution of the partnership. On
the other hand, the deposition of this same defend-

ant Garbin shows (Trans, p. 86) that the co-part-

nership still existed in August, 1911, that this same

defendant, Garbin, one of the co-partners, took a

receipt for certain gold-dust, the receipt being as

follows

:

(Exhibit "B".)
"Robinson, Magids Co.

Candle, Alaska, 19

450 oz.

Received of Klery Mining Co., A. Garbin, H.
Greenberg, John Tyapay, Jack Lesamis, 450
oz. gold-dust to be ax)plied on account after

assay.

Robixson-Magids Co.,

Per I. Provda.
No "

The affidavit of Moran (Trans, p. 45) relates an-

other conversation, this time between Greenberg and

Garbin, said to have taken place in January, 1911,

which is interpreted as constituting a dissolution of



the co-partnership. The necessity of such dissolu-

tion in Januaiy, 1911, if there had been a dissolu-

tion in September, 1910, is not apparent.

The affidavit of Katerenes (Trans, pp. 47-48)

relates only to something said by Fleming, the fore-

man of the mine, to the effect that Garbin had noth-

ing to do with the mine. Fleming is not a party to

the action and his declarations bind no one.

The affidaAit of Labandero (Trans, pp. 48-50)

recounts still a different conversation between

Greenberg and Garbin, which the witness ''under-

stood" to mean that the co-partnership had been

dissolved. Also that affiant Avas informed that a Mr.

Fox had a letter from defendant Tyapay, one of

the co-partners, Avhich letter gaA^e instructions to

said Fox to do no work on the claims other than

the assessment work.

Why the record should have been encumbered

with this affidavit, Ave are at loss to understand.

The affidavit of E. E. Fleming (Trans, pp. 50-61)

contains much that is irrelevant, but it shows clearly

tAvo things, (1) that the co-partnership was never

dissolved, and (2) the bad faith of the defendants,

or some of them. Affiant's account begins in Au-

gust, 1911, and makes clear that at that time Garbin

AA^as an active member of the co-partnership, that

he took a poke of gold-dust to Kiana and turned it

over to Izzy ProA^la, taking a receipt in the name

of the Klery Mining Company (Trans, p. 51). The



affidavit shows that Garbin and Lesamis considered

themselves still members of the co-partnership and

liable for their share of the indebtedness (Trans, p.

55). On page 59 it is made clear that Stanley and

Sallo recognized their obligations as members of the

co-partnership, and on page 60 we see their bad

faith in the matter.

The affidavit of J. F. Hobbes shows conclusively

that in July, 1911, Lesamis and Tyapay recognized

the co-partnership as still existing, and the same

fact is shown by the agreement which they signed

at that time, an agreement which made it clear that

the intent of the original partnership agreement

was that all expenses of mining should be paid be-

fore the three original o\^Tiers, Garbin, Tyapay,

and Lesamis should receive the balance of $24,000

on the purchase price of the one-fourth interest in

the mine purchased by Greenberg (Trans, pp. 62-

67).

The deposition of George L. Stanley, one of the

defendants, and a most unwilling witness for plain-

tiff, show^s that mining operations for the winter of

1910 and spring and summer of 1911 were carried

on in the name of the Klery Creek Mining Com-

pany, thus effectually negativing the theory of a

dissolution in September, 1910.

In short, the testimony clearly shows that a part-

nership was formed and that it has never been dis-

solved.
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II.

THE CONDUCT OF DEFENDANTS RENDERS A CONTINU-

ANCE OF THE PARTNERSHIP RUINOUS TO PLAIN-

TIFF'S INTERESTS (Assigmnent of Error (a) ).

It having been thus clearly shown by the testi-

mony of defendants themselves, that the partner-

ship is still in existence, plaintiff's interest is in the

most imminent peril, due first, to the fact that de-

fendants are denying the existence of the partner-

ship relation, and second, to the fact that defendants

have fraudulently assigned their respective inter-

ests in the firm, for the express purpose of defraud-

ing plaintiff. An inspection of the testimony of

defendants themselves can leave no doubt in any

unprejudiced mind that these assignments were a

sham and that no consideration was contemplated.

No citation of authority is necessary to show the

bad faith of such transaction as that. The claim

of bona fides as made out by the testimony of de-

fendants themselves, is so flims}^ as not to rise to

the dignity of a conflict (Loma Prieta Lumber Com-

pany V. Hinton, 12 Cal. App. 766).

There is no doubt that the assignees are insolvent,

but even if they are not, plaintiff's rights in the

present action are not affected.

Rische v. Eische, 101 S. W. 819 (Tex. Civ.

App. 1907).

Both assignors and assignees deny that the part-

nership is now in existence, thus putting plaintiff

to his action in order to protect his rights.



III.

APPELLANT IS ENTITLED TO THE RELIEF PRAYED FOR

TO PROTECT HIS OWN INTERESTS (Assignment of

Error (a) ).

It having been conclusively shown, b}^ the uncon-

tradicted testimony in the case, that a partnership

was formed which has never been dissolved, that

defendants have made fictitious transfers of their

respective interests, and that all the defendants,

both assignors and assignees, deny the existence of

the partnership relation, very little citation of au-

thority should suffice to show that the plaintiff

(appellant) is entitled to the appointment of a re-

ceiver, and that the order of the Court below deny-

ing such relief should be reversed.

A Court of equity has ample power to appoint

a receiver.

30 Cyc, 726.

Whenever a petition shows grounds for a disso-

lution of the partnership, a receiver will be ap-

pointed as of course.

Rische v. Rische, 101 S. W. 849 (Tex. Civ.

App. 1907).

Brooke v. Tucker, 43 So. 141-143 (Ala. 1907),

citing Board v. Bingham, 54 Ala, 463-465:

*'The authorities affirm as a general rule

that where a bill is filed seeking a dissolution

of a partnership and it satisfactorily appears
that the complainant will be entitled to a de-
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cree of dissolution a receiver will be appointed

as of course; tlie reason being that tne same
causes which would justify a decree for disso-

lution generally justify the appointment of a

When the Court is satisfied that through the mis-

conduct of a partner, a dissolution must ultimately

be decreed, a receiver will be appointed.

30 Cyc. 474.

We call the Court's attention to the fact that the

facts in the case at bar l3ring it squarely within

the reason of the principles last cited. The record

shows ample grounds for a dissolution and that a

further continuance of the relation is absolutely im-

possible.

See also

Gaddie v. Mann, 147 Fed. 960.

The Court is not called upon to pass upon ques-

tions of right as between parties.

Eische v. Rische, 101 S. W. 849, 850 (Tex.

Civ. App. 1907) :

"Upon an application for a receiver for the

partnership assets, the court was not called on

to pass upon questions of rights between the

partners; the sole object being to protect and
retain the assets for the benefit of those to

whom it should subsequently appear that they

belong. It is also a rule that a receiver will

not be appointed unless the matters alleged will

ultimately entitle the complainant to a disso-

lution of a partnership. * * *
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"The denial of the partnership is not suf-

ficient to prevent the appointment of a receiver,

when the court is satisfied from the evidence in

support of the application that the partnership
relation exists. In a case of this kind it need
not appear conclusively that the plaintiff is

entitled to recover. 'The court appointing a
receiver is invested with a large discretion as

to the necessity, and its decision of the facts,

upon the supporting and counter affidavits,

when they are confhcting, must be accepted as

conclusive. Cemetery Co. vs. Drew, 13 Tex.
Civ. App. 536, 36 S. W. 802; Hottenstein v.

Conrad, 9 Kan. 435; High, Eec. 479'."

We think the record clearly shows that the de-

fendant assignees are insolvent, and that the cred-

itors of the partnership are without security for

their claims, but the existence of such insolvency

is not necessary to give the Court jurisdiction to

appoint a receiver (Hottenstein v. Conrad, 9 Kans.

435), nor is it necessarj^ to shov\^ the lack of such

security for the creditors (Bolfe v. Burnham, 110

Mich. 660, 68 N. W. 980).

IV.

A RECEIVER SHOULD HAVE BEEN APPOINTED TO PRO-

TECT THE RIGHTS OF THE CREDITORS (Assign-

ment of Error (a), (d) ).

Not onl}" has plaintiff a right to the appointment

of a receiver to protect his ovm rights, but the

Court should have appointed a receiver to protect

the rights of the attaching creditors. While it is
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only in rare cases that the creditors of a co-partner-

ship are entitled to the appointment of a receiver

of the xDi'operty of a co-partnership, it seems to be

clear that where, as in the case at bar, the creditors

have a lien, the security of which is threatened

through the misconduct of the co-partners, the cred-

itors are entitled to the appointment of a receiver.

30 Cyc. 729, and cases cited;

Greenwood v. Brodhead, 8 Barb. (N. Y.) 593;

Oliver v. Victor, 74 G.a. 543.

V.

IT WAS NOT NECESSARY FOR APPELLANT TO HAVE PAID

THE DEBTS OF THE FIRM BEFORE ASKING FOR THE

RELIEF PRAYED FOR (Assignment of Error (e) ).

The view of the trial Court seemed to be that

plaintiff was not entitled to the relief prayed for,

unless he should first pay the indebtedness of

eighteen thousand ($18,000) dollars to the Robin-

son-Magids Co., the attaching creditor. We submit

that this position is untenable. The e^ddence clearly

shows that by the terms of the original contract of

partnership, plaintiff (appellant) paid six thousand

($6000) dollars in cash to the other co-partners as

an installment on the purchase price of his one-

fourth interest in the co-partnership, and that he

agreed to pay twenty-four thousand ($24,000^ dol-

lars balance out of his share of the net earning.^ of



13

tlie business. Clearly the rimning expenses of the

firm must be paid before there are any net earnings.

This claim of eighteen thousand ($18,000) dollars

on which an attachment was levied, is for provisions

furnished to the firm, and is a charge on the gross

assets. Plaintiff alleges that if this be not paid out

of the assets of the firm, he will be compelled in-

dividually to pay it, which seems evident as all the

other members of the firm are insolvent. But even

if they w^ere not insolvent, had other property, and

were able to respond to any judgment against them,

plaintiff would still be entitled to the relief prayed

for.

Rische v. Rische, supra;

Hottenstein v. Conrad, supra.

We ask that the order appealed from be reversed

and the case remanded with instruction to the lower

Court to grant the petition of plaintiff (appellant)

for the appointment of a receiver.

Albert H. Elliot,

j. f. hobbes,

WiLLL^M A. Gil:more,

Attorneys for Appellant.

Clarence E. Todd,

Of Counsel
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THE FACTS.

The fact that the balance of $24,000 due on the

original purchase price of the mining claims was to be

paid from the net profits of the mining operations,

thereafter to be performed thereon, is strongly dis-

puted by the appellees who claim that this balance was

to be paid out of the first gold taken from the one-

fourth interest sold Greenberg.

It is not admitted by appellants that Phillip Mur-

phy as assignee of Robinson-Magids & Company at

tached the mining property of the copartnership, com-



posed of Greenberg, Lesamis, Tyapay and Garbin, it

being expressly denied by appellees that this copart-

nership ever owned the "mining property" attached,

if by that term is meant the "mining ground" in con-

troversy.

Appellees do not admit that any leases were ever

let of mining ground belonging to the copartnership,

their contention being that the copartnership never

owned any mining ground, but that the mining ground

in question was owned by the individuals composing

the partnership as tenants in common.

The leases were executed by the individuals and not

by the partnership.

Appellant Greenberg was the principal owner and

controlling stockholder of Robinson-Magids & Com-

pany, alleged by Greenberg to be a creditor of the

partnership.

The alleged assignment by that company to Murphy
was without consideration and made in bad faith.

Appellees are not insolvent.

The partnership is indebted to no one.

ARGUMENT.

Appellant comes to this court complaining that the

lower court in the exercise of its discretion, has wTong-

fully refused to grant his prayer for the appointment

of a receiver and for an interlocutory injunction.

The appointment of a receiver pendente lite, like

the granting of an interlocutory injunction, is to a



considerable extent a matter resting in the discretion

of the court to which the application is made to be

governed by a consideration of the entire circum-

stances of the case.

High on Receivers, Sec. 7, 4th Ed.;

Briggs vs. Neal, 56 C. C. A., 572; 120 Fed.,

224;

Heinze vs. Butte & B. C. M. Co., 61 C. C. A.,

63; 126 Fed., I.

It being discretionary, the action of the lower court

in appointing or denying the receiver pendente lite

will not be disturbed on appeal unless there has been

a clear abuse. High on Receivers, Sec. 7, 4th Ed.

"An appellate court will not reverse the order
of a lower court in appointing a receiver, unless
it appears that the discretionary power of the court
has been so improvidently and improperly exer-
cised as to bring its action clearly within the
meaning of the term 'abuse of power.' "

Heinze vs. Butte & B. C. M. Co., Supra.

''The appointment of a receiver is discretionary
and will not be reviewed unless a gross abuse of
discretion is shown."

Briggs vs. Neal, Supra.

Some cases are found in which the order of appoint-

ment of a receiver by the lower court has been re-

versed by an appellate court, but very rarely has it



occurred that an appellate court has reversed the order

of the lower court refusing the appointment of a re-

ceiver pendente lite, or the granting of an interlocu-

tory injunction.

The answer of appellees denied specifically all the

material facts and equities of the complaint. No reply

to the answer was filed. The proof was contradictory

upon all of the material questions before the lower

court.

The theory of appellant's case below was that as a

member of a partnership which was heavily in debt, it

was likely that he would be compelled to pay the entire

indebtedness because his partners had sold their re-

spective interests in the partnership property in an

efifort to escape payment of their just proportion of

the partnership debts.

The answer of appellees and their proof show

among other things:

1. That the partnership had been dissolved in Sep-

tember, 1910, prior to the incurring of the indebted-

ness mentioned in the complaint and when so dis-

solved was out of debt.

2. That the indebtedness for the payment of which

it is sought to hold appellees, is not a partnership in-

debtedness, but the indebtedness of appellant Green-

berg as an individual.

3. That the mining partnership was not engaged in

any business or mining operations when the unpaid

debts were incurred by Greenberg.
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4- The mining claims which were the only prop-

erty for or concerning which the receiver and injunc-

tion were asked, was never the property of the part-

nership, but always held by Greenberg, Tyapay, Lesa-

mis and Garbin as tenants in common.

5. Greenberg is indebted to Garbin, Lesamis and

Tyapay each in a large amount.

6. Neither the receiver nor the injunction were

necessary to protect Greenberg from the dangers he

claimed to fear.

"Upon application for the extraordinary aid of
equity by a receiver in cases of partnership, the
relief will usually be denied when the equities of
the plaintiff's case are fully met and negatived by
defendant's answer."

High on Receivers, 4th Ed., Sec. 491.

THE PARTNERSHIP WAS A PARTNERSHIP AT WILL AND

HAD BEEN DISSOLVED IN SEPTEMBER, 1 9 10.

The answer of Lesamis, Garbin and Tyapay alleges

:

"That the partnership above mentioned was for

an indefinite term and terminable at the will of

any of said partners, and the same was, at the close

of the mining season, to wit, the 9th day of Sep-

tember, 1910, in fact dissolved by mutual consent

and upon notice of the dissolution thereof given

by these answering defendants to said plaintiff."

The affidavit of Garbin (Tr., 41) shows clearly

that the partnership had been dissolved, and that



Greenberg very well understood this, acquiesced in it

and acted accordingly. This affidavit is supported by

the affidavits of Moran (Tr., 45), Katerenes (Tr., 47),

and Labandero (Tr., 48).

It is true that it seems the business was carried on

in 191 1, at least partially in the name of the Klery

Creek Mining Company, but the business that was so

conducted was between Greenberg and his corporation

Robinson-Magids & Company, and in no way proves

the continued existence of the partnership.

"Where a partnership was terminable at will,

it may be dissolved by one of the partners without
regard to the question of good faith or reasonable-

ness, or time or circumstances."

Meysenburg vs. Littlefield, 135 Fed., 184.

When the partnership was thus dissolved, it was out

of debt, as appears from the answer of Lesamis, et al.

(Tr., 39), supported by the affidavit of Garbin (Tr.,

41).

THE INDEBTEDNESS FOR THE PAYMENT OF WHICH IT IS

SOUGHT TO HOLD APPELLEES, IS NOT A PARTNERSHIP

INDEBTEDNESS, BUT THE INDEBTEDNESS OF APPELLEE

GREENBERG, AS AN INDIVIDUAL.

The only theory upon which the order prayed for in

the complaint could have been granted, was that this

partnership was in debt and two of the partners, Gar-

bin and Lesamis, were seeking to cover up their prop-



erty so that Greenberg and Tyapay (against whom
nothing is alleged in the pleadings or stated in the

affidavits or depositions), would be compelled to re-

spond to the creditors of the concern, and would be

without recourse against Garbin and Lesamis, who
would thus escape paying their share of the partner-

ship debts.

As against such a claim we urge that it is disputed

throughout the pleadings, affidavits and depositions,

that the debts described as being partnership debts,

were properly chargeable to the copartnership.

The complaint alleges they were partnership lia-

bilities. The answers deny this and allege that the

debts unpaid are those incurred by and chargeable

only to appellant Greenberg; that the mining partner-

ship between Greenberg, Lesamis, Garbin and Tyapay

quit operating in the Fall of 1910 (Tr., 32), paid all

its debts and divided the profit among its individual

members (Tr., 33) ; that Greenberg operated in 191

1

on his own responsibility (Tr., 34, 35), and only as a

tenant in common of appellees (Tr., 37), one of the

mining claims in question; that his operations in 191

1

resulted in a loss, and it is the indebtedness thus con-

tracted by Greenberg in 191 1 which in this suit he

seeks to saddle upon the partnership.

Greenberg in his affidavit (Tr., 20), states that the

copartnership operated in 191 1.

Garbin in his affidavit (Tr., 41) asserts that the
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only mining done on these claims in 191 1 was done by

Greenberg individually and not by the partnership.

Moran states (Tr., 45) that he heard Greenberg in

the month of January, 191 1, tell Garbin that he,

Greenberg, would pay all expenses and stand all losses

incident to mining these claims in 191 1.

Katerenes swears (Tr., 47) that the superintendent

of the operations on the claims in 191 1, told him that

Greenberg was paying the bills and had control of the

work.

Garbin testified in his deposition, taken by appellee,

as follows:

"Q. And has the Klery Creek Mining Com-
pany a partnership worked or done anything, ork

of mining since September i, last year?

"A. No, Greenberg was working there, that is

all, and two boys was outside.

"Q. Did you have anything to do with Green-
berg's working in 191 1?

"A. I no got nothing to do with Greenberg; he
work himself for his own hook" (Tr., 91).

So that it appears from the proof submitted, that

the indebtedness which Greenberg fears he will be

compelled to pay, is his own, incurred by himself and

which he alone should pay.

THE PARTNERSHIP WAS NOT ENGAGED IN ANY BUSINESS

OR MINING OPERATIONS WHEN THE UNPAID DEBTS

WERE INCURRED BY GREENBERG.

Appellant would not contend that because a part-

nership had never been dissolved, it owed the debts
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of one of its individual members to one who had full

knowledge that the individual for his own purposes

and not that of the partnership had incurred the debt.

Greenberg was the principal stockholder and the

president of Robinson-Magids & Company, the alleged

creditor of the partnership, and this corporation knew

of the exact situation with reference to who was doing

the work in the conduct of which the debts were con-

tracted. However, this alleged creditor is not a party

to this suit, and is not asking for a receiver or injunc-

tion, it having already attached the property (Tr.,

15) for which a receiver is asked. This? action is be-

tween a partner, who was conducting business and in-

curred debts on his own account, as an individual, and

three other persons whom he seeks to hold because a

partnership in which he and they were members had

not been dissolved, and an accounting had of their

partnership transactions. The partnership simply be-

cause it continued to exist, surely is not to be charged

by one of its members with his individual indebted-

ness. Whether or not the partnership has been dis-

solved, is a matter aside from the real question in-

volved here, if the indebtedness was not incurred in

the conduct of the partnership business. This is a

question of fact which is strongly disputed and which

the court undoubtedly decided in favor of the con-

tention of the appellees, and that the debts were not

partnership debts.
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THE MINING CLAIMS ARE NOT PARTNERSHIP PROPERTY,

BUT HELD BY GREENBERG, TYAPAY, LESAMIS AND

GARBIN AS TENANTS IN COMMON.

Counsel for appellant assumes in his argument that

the mining ground involved herein was partnership

property, and that it is necessary in order to protect

appellant, that a receiver should be appointed for this

real property. In fact the receiver is prayed for in

the complaint (Tr., i6) only to take possession of

these mining claims, and to collect royalties from the

lessees thereof, and the injunction (Tr., i6) to restrain

the defendants from transferring or encumbering the

mining claims. For no other purposes are the order

for a receiver and injunction asked, and this prayer

is made of course on the theory that this mining

ground is the property of the partnership (Tr., i6).

That these mining claims were not partnership

property but owned by the individual members of the

partnership as tenants in common, appears (i) from

the contract of partnership (Tr., 8) where the lan-

guage used is "Greenberg is and shall be a full

fledged partner with the above mentioned parties and

have one-fourth undivided interest in all claims;"

(2) from the deed (Tr., 9) given to Greenberg con-

veying to him the undivided one-fourth interest in

the claims; (3) in the answer of Lesamis, Tyapay and

Garbin (Tr., 31, 37, 39). Here it is asserted that

the claims were held by the individual members of

the partnership as tenants in common. (4) The affi-
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davit of Garbin (Tr., 41). On the other hand it is

asserted in the complaint of Greenberg in an indefinite

way (Tr., 12, 13) that the mining claims were the

property of the partnership and like assertions appear

in Greenberg's affidavit (Tr., 22). In any event, how-

ever, the fact is a disputed one with the evidence as

we view it in favor of the contention of appellees.

"The partnership may exist between tenants in

common of land in conducting business thereon,

without affecting the legal status of the land."

"And it is a recognized rule of law in such
cases, that where the conduct and acts of the

parties in dealing with the estate may with reason

be referred to the office of a tenant in common,
the courts in construing these acts will prefer to

attribute them to that relation."

Citing cases.

Holton vs. Guinn, 76 Fed., 96, 100 (C. C. W.
D. Mo.).

The facts in this case make it very similar to the

one at bar, and it is well in point on this rule of law.

GREENBERG IS INDEBTED TO GARBIN, LESAMIS AND TYA-

PAY EACH IN A LARGE AMOUNT.

If the debts were those of the partnership and

Greenberg paid them, the proof shows that Greenberg

is largely indebted to Garbin, Lesamis and Tyapay,

and in an amount to equal about what he contends

they owe on the partnership debts. The allegation of
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the complaint is that the partnership owes approxi-

mately $18,000. Leaving Tyapay out of consideration,

for nothing is charged against him in the pleadings,

the one-half of $18,000 would be the pro rata share

of Garbin and Lesamis. Greenberg owes Garbin,

Lesamis and Tyapay something less than $24,000, bal-

ance due on the purchase price of the one-fourth inter-

est in the claims, whenever the balance due shall be

taken out of the interest sold to Greenberg. This

very satisfactorily appears from the deed given to

Greenberg and set up in Greenberg's complaint (Tr.,

9) ; from the answer of Lesamis, Tyapay and Garbin

(Tr., 31), and the affidavit of Garbin (Tr., 41).

Greenberg in his affidavit (Tr., 22) denies that he was

to pay for his interest out of the output of the one-

fourth interest purchased by him, and states that the

interest was to be paid for out of the net profits of

mining all of the interests of the four partners, and in

his complaint (Tr., 7) he also states that the $24,000

balance due on the purchase price was to be paid out

of the net profits of the mining operations of the

partnership.

Hobbes (Greenberg's attorney) (Tr., 63) swears

that Tyapay and Lesamis told him that the original

agreement was that the $24,000 should be paid out of

the net profits, and Hobbes got Tyapay and Lesamis

to sign a new deed to Greenberg, containing a recital

that the payment of this $24,000 was to be paid as

follows: '*All the first gross output after necessary
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expenses of operating have been deducted." We call

the court's attention to the fact that this deed is not

signed by Garbin and was of course given without

consideration and was not pleaded.

The appellant claims that his agreement to pur-

chase the undivided one-quarter interest in these

mining claims provided for the payment of a pur-

chase price of $30,000, $6000 of which was to be paid

in cash and the balance of $24,000 out of the interest

of himself and the three men from whom he pur-

chased, that is to say, that for a one-quarter interest

in their mining claims these three miners would re-

ceive $6000, and $24,000 more out of what they and

appellant mined out of the claims, including the inter-

est they had sold to appellant. The result of such an

arrangement very apparently would be that the three

sellers would get for this undivided one-quarter inter-

est $6000 in cash, and $6000 more out of the one-quar-

ter interest sold, as the full purchase price for the one-

quarter interest. The other $18,000 of the purchase

price of $30,000 they would simply be paying to them-

selves out of their own interests in the mines, so that

Mr. Greenberg would by this simple device secure his

one-quarter interest for a consideration of $12,000,

instead of the expressed consideration of $30,000

which he was pretending he would pay. The at-

tempted creation of such a situation quite likely

shocked the conscience of the Chancellor sitting among

the surroundings of these transactions where the real



situation was plainly to be seen and readily under-
stood.

Greenberg according to the contention of the ap-

pellees was indebted to Garbin and Lesamis at the

time of the commencement of the suit on account of

balance due on the purchase price of his one-fourth

interest in the claims, as follows: $2893.78 and interest

for about two years to Garbin or his assignee, and

$3226.77 and interest to Lesamis, or his assignee (Tr.,

28), so that Garbin and Lesamis were in this position:

Greenberg owed them together over $6000, which he
was refusing to pay; the claims were being worked
under leases and more gold would come out of them,
one-fourth of which was due them from Greenberg
until- the balance of the $24,000 was paid. Green-
berg, to whom the alleged indebtedness of the part-

nership was really due, as he was, practically speak-

ing, the Robinson-Magids Company (Tr., 37) was
owing Garbin and Lesamis $6000, and was continually

becoming further indebted to them. He was liable

contingently for the partnership debts, if any, in the

suit brought by Robinson-Magids Company (him-
self), through his assignee, against himself and the

other three partners. Greenberg was thus in a posi-

tion where he could, with small hope of success, in-

voke the aid of an equity court to assist him in taking
all of the partnership property and all of the property
of its individual members to secure the payment of

these alleged partnership debts to himself.



IS

NEITHER THE RECEIVER NOR THE INJUNCTION WERE

NECESSARY TO PROTECT GREENBERG FROM THE DAN-

GERS HE CLAIMED TO FEAR.

The receiver was asked (Tr., i6) for the mining

claims only and not for all of the partnership prop-

erty. The complaint praying for the appointment of

the receiver was sworn to Nov. ist, 191 1, and the

hearing on the application was had on December 23rd,

1911.

From the affidavit of Flemming (Tr., 53) it appears

that the mining conducted on the claims was what is

known as "open cut work" which could only be done

in the summer time. It would be approximately nine

months from the time of the application for the re-

ceiver until the claims would be producing anything.

The claims were under lease, and in the possession

of lessees. There would be nothing for the receiver

to do if appointed, until royalties would be due upon

the gold taken from the claims under the leases. It

may be that this want of apparent present necessity for

a receiver had its influence on the court which would

of course take judicial knowledge of the climatic con-

ditions.

In this connection it is also to be remarked that the

partnership owned property other than the mining

claims (Greenberg affidavit, Tr., 22), yet the re-

ceiver was not asked for the purpose of taking posses-

sion of this other property. It no where appears what

the value of this property was.



i6

The injunction asked (Tr., i6) was asked only

against the transfer of the mining claims which had

already been conveyed. A lis pendens would give

effectual notice to prevent their further transfer to an

innocent purchaser. The defendants Stanley and

Sallo admit purchasing with notice and knowledge of

actual conditions. The mining claims were also under

attachment in the case of Robinson-Magids & Com-

pany against the Klery Creek Mining Co. (Tr., 14,

15). It would therefore seem that the issuance of an

injunction in this case would be useless.

In our opinion this court should decide the case at

bar in favor of appellees under the lule laid down

in the case of Rische vs. Risehe, loi S. W., 849, 850

(Tex. Civ. App.), and quoted in appellant's brief as

follows

:

"The court appointing a receiver is invested with
a large discretion as to the necessity, and its deci-

sion of the facts upon the supporting and counter
affidavits when they are conflicting, must be ac-

cepted as conclusive."

Respectfully submitted.

O. D. COCHRAN,
G. J. LOMEN,
ALBERT FINK,

THOS. R. WHITE,
Attorneys for Appellees.
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